Is the Equality Tribunal Providing a 

Satisfactory Mediation Service to its Customers?

Brian O’Byrne

A Research Project Submitted to the National University of Ireland, Dublin in part fulfillment of a Degree of Masters in Mediation and Conflict Resolution - August 2005

Table of Contents

	
	
	Page

	Chapter 1
	Introduction
	3

	Chapter 2  
	Literature Review
	12

	Chapter 3  
	Comparison of Satisfaction Levels Between the Equality Tribunal and Other Mediation Organisations
	23

	Chapter 4  
	Comparison Between Satisfaction Levels Expressed by      the Equality Tribunal’s Clients
	35

	Conclusions
	
	51

	List Of References
	
	67

	Appendices
	
	69


Is the Equality Tribunal Providing a
 Satisfactory Mediation Service to its Customers?”

Chapter One   Introduction

The Equality Tribunal is an impartial forum established by the Irish Government in 1999 to deal with complaints of alleged discrimination under equality legislation. The principal pieces of legislation under which it operates are the Employment Equality Acts 1998-2004 and the Equal Status Acts 2000–2004.  Under the former Acts, alleged acts of discrimination relating to employment are considered while the Equal Status Acts deal with discrimination in the provision of goods and services (shops, banks, insurance etc.) 

The Tribunal can either hear or mediate complaints and its decisions and mediated settlements are legally binding. The equality legislation prohibits discrimination on nine grounds - gender, marital status, family status, sexual orientation, religion, age, disability, race and membership of the Traveller community.

The Tribunal utilises Mediation as an alternative method of resolving complaints, seeking to arrive at a solution through an agreement between the parties, rather than through an investigation and decision. The Tribunal has a pool of in-house mediators to whom cases are referred. Mediation is conducted in private, and is directly between the parties concerned, with the support of the Mediator, who acts as an independent facilitator.

If, on receiving a complaint, it seems to the Tribunal that a case could be resolved by mediation rather than investigation, the Tribunal will, by default, refer the case to mediation unless either of the parties object. 

Where the mediation process results in an agreement acceptable to both parties, the Mediator will draw up a written record of the terms of the settlement for signature by the complainant and respondent. The terms of settlement contained in a Mediation agreement are confidential to the parties and, unlike Equality decisions, the contents of mediated settlements are not published. Once signed, this agreement is legally binding on both parties. Where Mediation is unsuccessful the complainant can re-lodge the complaint for investigation by the Equality Tribunal.

Because of the ground-breaking nature of the Equality Tribunal’s work – Ireland is the first country in Europe to attempt to tackle discrimination on such a wide range of grounds in both the employment and services sector – the Tribunal has been required to develop its own approach and practices, particularly as regards to how mediation is conducted (mediation was not a statutory option in equality cases prior to 1999). To this end, the Tribunal arranged mediation training for a small pool of Equality Officers in 2000 based on the style and practice used in family mediation. This training was augmented in recent years by additional training provided by mediators in other fields from around the world leading to a number of Tribunal mediators obtaining Part 2 Accreditation with the Mediation Institute of Ireland.

The diverse nature of the complaints being dealt with through mediation, and the fact that different challenges are being put to individual mediators at sessions on a regular basis, has made it difficult for the Tribunal to properly evaluate the internal workings of the mediation process. More significant, however, is the fact that no serious analysis has yet been carried out to establish whether the Tribunal’s Mediation Service is operating to the same standard as that provided by other mediation providers worldwide. While the Equality Tribunal has an acceptable mediation resolution rate of 65%, the Tribunal is still very much “in the dark” in knowing whether it is providing a quality service compared to other organisations operating in other regions of the world who also provide a mediation service.

In late 2004, in an attempt to establish how participants viewed its Mediation Service, the Equality Tribunal sent out questionnaires to approximately 700 clients who had participated in mediations organised by the Tribunal since 2001 in relation to complaints received under equality legislation. The purpose of the survey was to try and establish clients’ satisfaction level with the service provided. The questions focused on topics such as the politeness shown by administrative staff, the clarity of documentation provided, the facilities used for mediation sessions and customers’ general satisfaction with mediators.  

The questionnaire encompassed a broad range of issues in an attempt to establish how participants viewed the overall mediation service provided. Participants were asked to answer each of 18 questions by awarding marks as follows:
	Very Good
	Good
	Adequate
	Poor
	Very Poor

	5
	4
	3
	2
	1


The 18 questions asked were broken down into seven different categories as follows: 
	Category 1   When Telephoning the Tribunal, what did you think of … 


The speed of response


The  information given


The politeness shown to you

	Category 2   When Writing to the Tribunal, what did you think of … 


The speed of response


The  information given


The politeness shown to you

	Category 3    Did you find the Guidelines to Mediation …

Easy to understand 
Explained clearly the way Mediation works

	Category 4     At the Mediation Session, did the Mediator …

Show fairness to both sides

Allow an open discussion

Create a calm atmosphere

	Category 5     Did the Draft Terms of Settlement …

Reflect what you agreed
Issue within a reasonable time

	Category  6    Was the Mediation Room …

1. ( At the Tribunal’s Offices in Dublin)
            Suitable for you 
 /   Easy to get to
 

2.  ( In Other Locations )


Suitable for you /    Easy to get to

	Category 7   Your Overall Opinion on Mediation

How would you rate the Mediation Service provided by the Tribunal


Although not specifically sought, participants were given the option of identifying themselves, if they so wished, stating whether they were a complainant, a respondent or representative and the relevant Act under which their complaint was lodged.

In the region of 150 questionnaires were returned and these were analysed by the Tribunal’s Secretariat in early 2005. From the marks allocated under each heading, the Secretariat produced a report showing the level of satisfaction expressed in response to each of the 18 questions asked. These findings can be found at Appendix A.

The Secretariat’s findings were included in the Equality Tribunal’s Annual Report for 2004 which was published in June 2005. A copy of the Annual report is available on the Equality Tribunal’s website at  www.equalitytribunal.ie.  

Purpose of this Dissertation

The purpose of this Dissertation is two-fold.  Firstly, it is proposed to take the findings of the Tribunal’s Secretariat and compare them with the results of user surveys conducted by other mediation organisations worldwide to establish whether the overall satisfaction levels expressed by users of the Equality Tribunal’s Mediation Service are on a par with those of other organisations providing a similar type of service. 

To this end, it is proposed to carry out research on other mediation service providers to firstly identify those who have already conducted user surveys and secondly to compare the results of those surveys with the Tribunal’s own results. 

The second element of this proposed Dissertation will involve a more detailed examination of the responses received by the Tribunal. In particular, it is proposed to utilise the data to investigate in more detail the perceptions customers have of the Equality Tribunal’s mediation service. In this regard, it is proposed to examine separately the responses from complainants and respondents to establish whether there are differences of opinion between the groupings as to the quality of service being provided. In particular, it is proposed to focus in on the core functions of the Tribunal’s Mediation Service by limiting the analysis to the responses received in relation to the specific role played by the Mediator i.e. the responses under Categories 4 and 5 above. 

Literature Review
For the purpose of this dissertation,  research has been carried out to identify user studies already conducted on existing mediation programs around the world. One such research project was conducted by the U.S. Equal Opportunity Commission in 2000. This report entitled “An Evaluation of the EEOC Mediation Program” constituted a major piece of research and analysis of participants’ satisfaction with the mediation program.

A second piece of major research conducted in recent years involved the United States Postal Service REDRESS program. This program focused on using mediation to resolve internal organisation disputes between employees and supervisors. The research was designed to establish how parties felt about mediation and to provide a basis from which to compare the employee and supervisor perceptions of procedural justice.

Research Methodology

With regard to the first element of this Dissertation, the research itself was conducted primarily by way of the internet in order to identify other mediation organisations worldwide who have conducted user surveys and who have published their findings. 

Having acquired sufficient data from these sources, the next step in this project is to analysis and tabulate the comparative data with a view to seeing what  conclusions can be drawn from the information generated.

With regard to the second element of the project, the method proposed is to firstly separate the questionnaire responses received from complainants and respondents. Secondly comparisons will be made between the marks awarded in response to each of the 5 questions under Categories 4 and 5. These findings will then be translated into a graphical format to facilitate analysis of the results and, finally, conclusions will be drawn from the overall findings.

Analysis of Results

As outlined above, it is proposed to obtain and analyse appropriate comparative data from other organisations which provide mediation services with a view towards drawing comparisons between the levels of satisfaction expressed by customers of the different organisations. 

In the case of each of the other organisations, it is proposed to focus on the overall percentage level of satisfaction expressed by clients and to compare these findings with the overall opinion expressed by the Tribunal’s customers under Category 7. 

For the purpose of clarity and accessibility, it is proposed to translate the findings into a graphical format to facilitate comparison between the outcomes in each case. 

With regard to the second element of the project, comparing the views of the Tribunal’s complainants and respondents, the method proposed is to compare the marks awarded in response to each of the 5 questions under Categories 4 and 5. The findings in relation to each question will then be translated into a graphical format to facilitate analysis of the results and the drawing of conclusions.

Conclusions

From analysis of the project data, it is hoped that many conclusions can be drawn. It is envisaged that the first element of the project will provide the Equality Tribunal with an indication as to how customer satisfaction levels with the Mediation Service compare with those of similar organisations abroad.

With regard to the second element of the project, it is envisaged that, by comparing the views of complainants and respondents, the Equality Tribunal will have a better understanding as to whether it is perceived more favourably by one or other grouping. The analysis should also go a long way towards identifying whether there is an imbalance in the parties’ perceptions as to

· The Mediator’s  fairness to parties at a mediation session

· The Mediator’s ability to maintain a calm atmosphere

· The Mediator’s ability to understand the nature of the dispute and to reflect this in drafting terms of settlement 

· The Mediator’s ability to bring closure to a dispute at an early stage
Overall, it is envisaged that this research project will provide the Equality Tribunal with a clear indication as to how customer service practices can be improved and the direction to take with regard to further training for its staff. In addition, it is hoped that this research project will help to identify further areas of the Tribunal’s work that could benefit from future research and perhaps open the door for an in-depth analysis of the actual skills, techniques and mediation orientations applied and used by individual mediators in the course of mediation sessions.

Chapter 2    -    Literature Review

The purpose of this Literature Review Chapter is to identify and analyze surveys which have already been conducted worldwide on other mediation programs with a view to comparing participants’ satisfaction levels with those expressed by the Tribunal’s clients. As the Equality Tribunal’s cases cover such a broad spectrum of issues and topics, it is imperative that the research focuses not only on employment mediation programs but also on disputes in other sectors such as education, health and insurance.

When conducting research into other mediation programs, cognizance was also taken of the necessity to compare like with like. For this reason, in order to draw accurate comparisons, the researcher took on board factors such as participant background, sample size, the nature of the dispute, whether the process was voluntary, the structure and manner in which questions were asked and the length of time the program was in operation. 
There follows a brief synopsis of the mediation surveys which have been identified from published reports, journal articles and websites. Also included are some brief comments on the perceived strengths and weaknesses of each survey which will need to be considered when comparisons are being made later on with the Equality Tribunal’s results.
A.  
Mediation Surveys Related to Special Education 

(1)
Texas Education Agency Special Education Mediation Program 

(2)
The Oregon Department of Education Mediation Program 


In both Texas and Oregon, voluntary mediation programs have been introduced to try and resolve difficulties encountered between parents of students with disabilities and their local School Districts. 

The Texas Education Agency's (TEA) Special Education Mediation Program was launched in August 1992, with the aim of reducing the amount of time and money spent in resolving special education disputes. This program offers an alternative to costly due process hearings, while encouraging  positive, cooperative relationships among School Districts and parents. 
The Agency provides mediation as a voluntary service to assist parents of students with disabilities and School Districts when there is a disagreement about special education services. The Agency provides trained mediators to conduct  mediations at a place convenient for both the parent and the School District staff, usually at the School District. The mediators are professionals with a variety of backgrounds, including special education, law, government, and human services. 

The overwhelming majority of parents and School District staff participating in the Texas Education Agency's (TEA) Special Education Mediation Program found it to be highly effective, expressed strong satisfaction with the process, and were willing to use the mediation services again or recommend it to others,  according to a survey of results which looked at 603 surveys over a two year period of time (1998-2000). A settlement rate of  77% was attained at mediations conducted by the Agency.


 According to the survey report, 91% of the participants (parents and District staff) indicated that they were satisfied with the mediation process.  Regardless of their satisfaction with the outcome of mediation,  96% of participants overwhelmingly indicated their willingness to either use mediation again and or to recommend it to others. 
A similar program, but on a smaller scale, is offered by the Oregon Department of Education (ODE) Office of Special Education to parents and School Districts who have issues regarding the provision of special education services to students. The process is also voluntary and either parents or School Districts can request mediation. 
From a survey of parents and School Districts in 2003, the ODE received a total of  29 responses, of which 96% indicated satisfaction with the Mediator. On being asked to rate their overall satisfaction with the process, sixteen responded with 13 (81%) indicating that they were satisfied or very satisfied with the process. A settlement rate of 80% was achieved in 2003 at mediation.  

In comparing the two Special Education surveys above, there is a noticeable difference in the satisfaction levels expressed in each case. However, this disparity could very well be attributed to the fact that the sample surveyed in Oregon (29) was very low compared to the Texas study (603).

B.

Mediation Surveys Related to Employment

(1)
“REDRESS” The US Postal Service's Transformative Mediation Program 

(2)
The Equal Employment Opportunity Commission’s (EEOC)  Voluntary       Mediation Program
The US Postal Service is the second largest employer in the USA, employing more than 800,000 employees and has an internal Equal Employment Opportunity (EEO) Department processing complaints of discrimination against the Postal Service.

REDRESS® I was first implemented as a pilot program in October 1994 and rolled out nationally in 1998. REDRESSTM, stands for Resolve Employment Disputes Reach Equitable Solutions Swiftly.

All participants in REDRESS® mediations were asked to fill out confidential exit surveys. The Indiana Conflict Resolution Institute evaluated over 100,000 of these exit surveys from both employees and supervisors which enabled the Institute researchers to determine how satisfied participants were with the mediator, the process and the outcome of the mediations. Results up to 2002 have been analyzed and show an 80% settlement rate and a very high satisfaction level with the process (over 95%) from both employees and supervisors. A very interesting outcome here is the fact that supervisors have expressed higher satisfaction levels than employees particularly when one considers that supervisors are mandated to come to the table while mediation is voluntary for the employee complainants.
 The survey also shows a similar satisfaction level (95%) with the performance of the mediator and what is interesting here also is that supervisors have expressed a fractionally higher level of satisfaction with mediators than the employees. The above outcomes are very interesting and may be deserving of further research in their own right. Overall, 70% of those surveyed indicated that they were satisfied with the outcome of their mediation.

Another of the largest workplace mediation programs in the USA is the Equal Employment Opportunity Commission's (EEOC) voluntary mediation program. In the first twelve months of the expanded mediation program (April 1999 to March 2000), the EEOC conducted over 11,700 mediations and more than 7,500 cases (64%) were resolved through the program.
In an exercise similar to the US Postal Service, the EEOC commissioned a "customer satisfaction survey" of the EEOC mediation program in August 1999. The purpose of the study was to examine how the participants of the program -- charging parties and respondents -- evaluated the program. The population used for the survey included all those who participated in the EEOC mediation process between March and July 2000. The response rate for charging parties was 46% (1683) while the response rate for respondents was 50% (1572).

Analysis of the EEOC results showed that participants were predominantly happy with the mediation process. Satisfaction with the role played by the Mediator  produced an overall average mark of 87% based on a series of questions based on the mediator’s ability to understand and clarify parties’ needs, remain neutral, develop options and adopt fair procedures. 

In addition, responses to a series of questions on the mediation process itself produced a combined average satisfaction rating of 86% from the parties.  When asked whether they were satisfied with the outcome of mediation, 58% indicated that they were while 93% expressed a willingness to use mediation again.

C.
Mediation Surveys Related to Court Matters
(1)
The New South Wales Settlement Scheme 2002
(2)
Bosnia and Herzegovina Mediation in 1st Instance Court in Banja Luka
The New South Wales Settlement Scheme 2002 was an initiative of the New

South Wales Law Society (Dispute Resolution Committee), the New South Wales

Courts and the Motor Accidents Authority (MAA) of New South Wales.  The Scheme was conducted in 2002 and involved the referral of litigated and unlitigated motor insurance  matters to mediation in order to assist courts, insurers and parties to reach a resolution of their dispute. 

The Scheme was evaluated by surveying parties and mediators in a “control group” of 150 mediation cases in the NSW District Court.  The Scheme was successful in resolving 69% of all cases. Each party in a  mediation was handed a survey form by the mediator following the mediation of their dispute. 
In relation to procedural satisfaction with the mediation process, almost 96% of parties said that they were satisfied with the way the process was handled while 87% indicated that they were satisfied with the way the dispute was dealt with and that they felt comfortable with the mediation process. Eighty seven percent also said that they were happy with the outcome.

Of interest here is the fact that while the mediation program dealt with disputes in a totally different area, the results still equated well to those in the special education and employment fields.

With funding from the Canadian International Development Agency (CIDA), the Canadian Institute for Conflict Resolution (CICR) undertook a program of conflict resolution training in Bosnia and Herzegovina (B&H) between 1998 and 2002. Over 700 people including some 200 judges and lawyers received training in mediation, facilitation and other alternative dispute resolution (ADR) processes as part of the exercise. 

In 2004, the B&H parliament introduced legislation encouraging mediation as a first step in civil cases, and set out a framework for the conduct of mediation and subsequent implementation of mediated agreements. It also regulated the establishment and status of mediators. Mediation was offered as a voluntary option to potential parties.
In order to implement the law, the Southeast Europe Enterprise Development organization (SEED) sponsored a Pilot Project in the 1st Instance Court in Banja Luka to test out mediation processes and procedures for introducing mediation into the court system, and particularly for use with commercial cases. The Pilot Project was carried out between April and July of 2004. 

As part of the Pilot Project a mediation survey form was used to capture information from both parties and their lawyers, and was completed after their final mediation session. 

A total of 318 cases were referred by the courts to mediation. Of the 318 cases offered mediation, 195 responded to the invitation and in 92 cases (47%) both parties agreed to engage in mediation. Eventually 76 cases were mediated resulting in  46 (61%) reaching full agreement and the other 30 (39%) not reaching any agreement.  Of the original 76,  38 dealt with commercial issues, 8 with family issues, 25 labour issues and 5 other cases. 

On being asked how satisfied they were with the process of mediation, 69% said that they were fully satisfied while 24% said that they were mostly satisfied giving an overall total of 93%.
On being asked about their satisfaction with the work of the mediator, 99% said that they were fully or mostly satisfied.
D.
Mediation Survey on Discrimination Related Matters
(1)
Massachusetts Commission Against Discrimination ADR Program

 

In 1996, the Massachusetts Commission Against Discrimination (MCAD) ADR program was launched in an effort to determine if such a program would aid in reducing the strains placed on the agency from increased discrimination claims. The MCAD selected an outside agency, the American Arbitration Association (AAA), to administer its ADR program.
 

Data on cases dealt with within the program was subsequently collected regarding the cost of process, settlement outcome, and participant satisfaction.  The data was collected from interviews with neutrals and attorneys, and from telephone and mail surveys of participants.  Of the cases that opted for mediation, the settlement rate was 63%.

Data was collected from the first 95 cases which were referred to ADR mediation. Many of the ADR participants surveyed expressed greater satisfaction with the process of mediation than with their actual outcomes. Most claimants expressed positive views of the mediator and of the ADR process. They agreed that the mediator explained the process well (95%),  treated the claimant with respect (95%) and listened (85%). However, lower marks were achieved when asked whether the mediator provided an opportunity to express opinions (75%), and understood the nature of the dispute (70%). Sixty-three percent of claimants said they would use mediation again. Claimants, however, were less satisfied with their results. Only 50% reported satisfaction with the overall outcome of the process. 

Respondents also expressed positive views of the mediator and the process. Eighty-five percent of respondents expressed positive views of all mediator

actions, from explaining the process to listening and treating them with

respect. Seventy-seven percent of respondents would use mediation again.  

Respondents' views of outcomes were more positive than were those of

claimants. Eighteen percent more respondents than claimants expressed satisfaction with their overall outcome (50% for claimants, 68% for respondents). More

respondents than claimants said they would use mediation again. Finally, while a high number of claimants (44%) concluded that the outcome they received was worse than they expected, only 17% of respondents make a similar claim.

The conclusions drawn from the MCAD study revealed that settlement plays a role in outcome satisfaction. The study found that claimants were more likely to agree that the outcome of the mediation was fair and were less likely to be frustrated with the process if they reached a settlement. Respondents too seemed more satisfied where there was a settlement. 

A survey of this nature, which focuses on the use of mediation to resolve complaints of discrimination, has an obvious direct relevance to the work and procedures of the Equality Tribunal. Unfortunately, however, while the survey results show a wide appreciation for the ADR Program itself, research has failed to establish the rating given by participants in relation to the mediation process as a whole, making it difficult to accurately quantify the overall level of satisfaction with the program. Nevertheless, the significance of the MCAD survey should not be understated and it is certainly deserving of more detailed analysis in the context of drawing comparisons with the Equality Tribunal’s own mediation program and , in particular, the participants’ evaluation of the role played by the Mediator in the process. 

Summary

It is clear from the above examples that many variables need to be considered in trying to compare the results of research into mediation programs. The foundations used for a study – participant background, sample size, type of dispute, whether the process was voluntary, how questions were structured and the length of time the program has been in operation – can greatly influence the final outcomes as can the manner in which the statistics gathered are analysed.

For this reason, when comparing the Equality Tribunal to other organizations, care must be taken to ensure that all comparisons accurately reflect  the methodologies and methods employed previously and that evaluations made of previous works are done in a fair and balanced manner.
Chapter 3
Comparison of Satisfaction Levels between the Equality Tribunal and Other Mediation Organisations
As outlined in Chapter 2, the first element of this Dissertation is to identify and analyze surveys which have already been conducted worldwide on other mediation programs with a view to comparing participants’ satisfaction levels with those expressed by the Equality Tribunal’s clients. As the Equality Tribunal’s cases cover such a broad spectrum of issues and topics, the research focused not only on employment mediation programs but also on disputes in other sectors such as education, health and insurance.

When conducting research into other mediation programs, cognizance was also taken of the need to ensure that the comparisons drawn took into account the variety of different factors impacting on each study such as participant background, sample size, the nature of the dispute, whether the process was voluntary, how questions were structured and the length of time the program has been in operation. These factors are addressed in more detail below as the results of the research are analyzed and comparisons are made.

Satisfaction With The Mediation Process

Figure 3.1 below shows the results of each of the surveys which specifically asked participants to quantify their level of satisfaction with the mediation service provided. Unfortunately, it has not been possible to establish from the research conducted whether the Massachusetts Commission Against Discrimination specifically asked this question. For this reason, the MCAD has not been included in the comparisons drawn below.  
Figure 3.1  Satisfaction with the Mediation Process
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A.  
Mediation Surveys Related to Special Education 

When comparing satisfaction levels expressed by participants in the Texas and Oregon studies, what is most noticeable is the disparity between the two. The Texas survey shows a 91% satisfaction rating while the Oregon survey is 10 points behind at 81%.  

When one considers that both organisations are providing a mediation service intended to resolve differences between parents of children with special needs and their School Districts, a question is raised as to why the outcomes are not more closely aligned. While there is no obvious answer available, further examination of the studies carried out show that the Texas survey used a sample population of 603 responses while only 29 participants responded to the Oregon survey. Based on this information, it is considered that the Texas results (91%) should probably be taken as a more accurate reflection of participants’ satisfaction with mediation in cases involving children with special needs.

In comparing the 91% rating achieved by the Texas study with the 86% achieved by the Equality Tribunal, a number of factors need to be taken into consideration. These are as follows:

The Texas program is a specialised mediation program focusing solely on difficulties encountered between parents of students with disabilities and their local School Districts. The participants belong to the same community and both sides come to the table appreciating the fact that each side is ultimately dependent on each other – the parents for their children’s’ education and the School Districts for employment. This in itself is a very strong motivating factor which puts pressure on both sides to reach a mutually acceptable settlement.

Mediators dealing with special needs disputes have a clear advantage over mediators working for the Equality Tribunal. From regular participation in mediations involving special needs children, mediators know in advance the likely issues that will be brought to the table by the parties. In addition, mediators dealing with special education disputes will already have built up a store of expertise and knowledge on how best to handle such disputes and communicate with the different parties. 
On the other hand, while the Equality Tribunal’s mediators are professionals with a variety of backgrounds, they are dealing with a wide and diverse range of cases and do not specialise in disputes of a particular nature. For this reason, the Tribunal’s mediators would naturally need more time to “ease” themselves into a mediation session and come to grips with the intricacies of the dispute, thereby running the risk of  one or other of the parties feeling less comfortable and happy with the process.

When taking the above factors into account and the fact that the Oregon program only scored a 81% satisfaction rating in its survey, it could be argued that the 84% satisfaction rating posted by the Equality Tribunal is quite acceptable in comparison with the Special Education surveys. 
B.

Mediation Surveys Related to Employment

Employment-related mediation accounts for around 50% of the Equality Tribunal’s mediation workload. For this reason, the US Postal Service's (USPS) Transformative Mediation Program and the Equal Employment Opportunity Commission’s (EEOC)  Mediation Program have a particular relevance.
When comparing the above two programs, of particular interest is the fact that the USPS founded its mediation program on Folger and Bush’s Transformative Model of Mediation while the EEOC utilised the standard “problem solving” approach. Whether this accounts for the USPS’s more impressive satisfaction ratings (95% compared to 86%) could very well be a suitable dissertation topic in its own right. One possible explanation, however, may be the fact that, in the USPS program, the participants (employee and supervisor) are directly involved in the mediation session with little or no apparent involvement of representatives, thereby reducing the potential of outside interference in the process. 

What is noticeable, however, is that both programs show a better rating than the Equality Tribunal’s 84%. In this regard, though, it must be borne in mind that both the above programs are entirely voluntary which is no longer the case with Equality Tribunal cases where, since the beginning of 2004, all complaints are referred to mediation by default unless a specific objection has been lodged by either of the parties.
C.
Mediation Surveys Related to Court Matters

As stated in Chapter 2, the New South Wales Settlement Scheme 2002 was an initiative of the New South Wales Law Society.  It involved the referral of litigated and unlitigated motor insurance matters to mediation in order to assist courts, insurers and parties to reach a resolution of their dispute. This was a voluntary scheme where letters were sent to the parties inviting them to participate in the Scheme. The Scheme was evaluated by surveying parties and mediators in a “control group” of 150 mediation cases in the NSW District Court.  
Of particular note from the results achieved is the fact that 96% of parties said that they were satisfied with the way the system operated despite the fact that the Scheme was only successful in resolving 69% of all cases. This satisfaction rating is the highest amongst the organisations surveyed in this piece of research and can probably be attributed to the type of cases being mediated. 

As stated above, the NSW Scheme focussed on the mediation of litigated and unlitigated motor insurance matters to assist courts, insurers and parties to reach a resolution of their dispute. In the absence of a mediation option, all parties would have been aware of the potential cost implications of processing such complaints through the normal courts system where it would be necessary for each party to engage legal representation, sometimes at significant cost. For this reason, the less formal mediation option would have been viewed as a far more attractive option cost-wise offering an opportunity for a negotiated agreement rather than an imposed resolution. It is likely, therefore, in this case, that the cost savings made contributed to the positive satisfaction rating of 96% expressed by the parties. 
While the Equality Tribunal’s 84% satisfaction rating with the process may appear much less impressive when compared with the NSW Scheme results, it should be borne in mind that the Tribunal does not require parties to engage legal representation for investigations and mediations (although some do choose to do so) and, therefore, the issue of cost savings is likely to have a lesser impact on satisfaction levels expressed by the Tribunal’s customers.

In a similar vein, the program of conflict resolution in Bosnia and Herzegovina (B&H) encouraged mediation as a first step in civil cases and set out a framework for the conduct of mediation and subsequent implementation of mediated agreements. In this case also, mediation was offered as a voluntary option to potential parties and was introduced  into the court system particularly for use with commercial cases. 

Of the 76 cases mediated, the topics covered commercial issues, family issues and labour issues all of which may have potentially left the parties footing large legal bills if processed through the normal court system. Accordingly, as with the NSW Scheme, the B&H Program offered participants an opportunity to reduce their costs while also affording them the chance of reaching an acceptable rather than an imposed resolution. 

It is, therefore, not surprising that, on being asked how satisfied they were with the process of mediation, 69% of the B&H participants said that they were fully satisfied while 24% said that they were mostly satisfied giving an overall total of 93%.

D.
Mediation Survey on Discrimination Related Matters
 

In 1996, the Massachusetts Commission Against Discrimination (MCAD) ADR program was launched in an effort to determine if such a program would aid in reducing the strains placed on the Agency from increased discrimination claims. 

 

A survey of this nature, which focuses on the use of mediation to resolve complaints of discrimination, has an obvious direct relevance to the work and procedures of the Equality Tribunal. Unfortunately, however, it has not been possible to establish from the research carried out whether participants were specifically asked to express their level of satisfaction with the MCAD  mediation process as a whole.

Nevertheless, the significance of the MCAD survey should not be understated and it is certainly deserving of more detailed analysis in the context of drawing comparisons with the Equality Tribunal’s own mediation program from other perspectives such as the perceived “fairness” of the program and users’ willingness to participate again in mediation.
Satisfaction with Mediator
In addition to the satisfaction ratings that this research has unearthed in relation to participants’ satisfaction with different mediation programs, this project has also generated some interesting statistics relating to participants’ satisfaction with the role played by the mediator. It is, therefore, considered worthwhile at this point to set out the outcomes identified and to comment briefly on the likely factors which had a bearing on the individual findings.

Figure 3.2 below provides a graphical impression of the satisfaction ratings achieved by mediators in each of seven different organisations (mediator satisfaction was not explored in the Texas survey). 

Figure 3.2  Satisfaction with the Mediator
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What is particularly noticeable from the above Chart is that the Equality Tribunal results equate well to those of three of the other organisations surveyed but not so well with the Oregon, USPS and Bosnia outcomes. Some possible explanations as to why this might be are explored over the course of the following paragraphs.  

Probably the most remarkable score achieved in all of the surveys was the 99% satisfaction rating for mediators expressed by participants in the Bosnia and Herzegovina (B&H) court-related mediation program. On being asked about their satisfaction with the work of the mediator, 89% said that they were fully satisfied while a further 10% said that they were mostly satisfied.  What makes this figure more extraordinary is that in the 76 cases involved only 61% reached full agreement. 

Possible explanations for the very positive ratings outlined in the B&H study could be the intensive training of mediators undertaken prior to the Pilot Program – between 1998 and 2002 over 700 people including judges and lawyers received training in mediation, facilitation and other ADR processes. In addition, all the parties involved volunteered of their own accord to participate in mediation and were briefed on the process by the judge in charge of their court case prior to the mediation session. This combination of a willingness to mediate on the part of the parties and the fact that  legal representatives as well as mediators received training in advance is likely to have contributed to the positive survey outcome.

Eighty five per cent of respondents and 84% of complainants expressed satisfaction with the role played by the mediator in the Massachusetts Commission Against Discrimination (MCAD) Mediation Program. Positive views were expressed with regard to the way the mediator explained the process, respected the parties,  listened, provided an opportunity to express opinions and understood the dispute.

While this rating is slightly lower in comparison with the others, an important point to note is that the MCAD system was not provided free of charge – the cost of the mediator (minimum $500) had to be paid by the parties themselves who naturally would be expecting a good return for their money. This fact, in itself, probably explains to some degree the slightly lower satisfaction level recorded. 

While the Equality Tribunal’s mediator satisfaction rating of 86% is at the lower end of the scale by comparison with the others, it must be recognised that it does equate well to its principal comparator, the MCAD, which also deals with complaints of discrimination involving both employment and non-employment issues. 

The Chart above also throws up an interesting comparison between the US Postal Service program and the EEOC program. While both programs deal with discrimination in employment, the 8% differential in mediator satisfaction ratings certainly supports the case for Folger and Bush’s transformative model of mediation as does the overall process satisfaction ratings of 95% compared to 86% for the EEOC program.

When comparing the Tribunal’s ratings with the high Oregon and USPS results, cognisance should also be taken of the fact that we are not comparing like with like. Both these programs deal with “niche” markets where the mediator is dealing with similar types of dispute on a regular basis whereas the Equality Tribunal mediator is required to deal with an ever-changing array of disputes covering a large variety of different topics.

Chapter 4

Comparison Between Satisfaction Levels Expressed by the Equality Tribunal’s Clients 

Introduction

As outlined in Chapter 2, the second purpose of this Dissertation is to carry out a more detailed examination of the questionnaires returned to the Tribunal. In particular, it is proposed to utilise the data submitted to investigate further the perceptions customers have of the Equality Tribunal’s mediation service. 
In late 2004, the Equality Tribunal sent out questionnaires to approximately 700 clients who had participated in mediations held by the Tribunal since 2001, in relation to complaints received under equality legislation. In all, a total of 150 questionnaires were returned. Of these,  46 fully completed questionnaires were returned by complainants and 47 from respondents. The remaining 55 questionnaires were either submitted by representatives (solicitors, trade union officials etc.) or were incomplete. 

As the intention of this second element of the research project is to identify whether differences of opinion exist between complainants and respondents in relation to the service provided by the Equality Tribunal’s mediators, it is proposed to concentrate the analysis on the 93 questionnaires received from the aforementioned complainants and respondents. Not only is this approach considered logical but it is also convenient from the point of view of having a balanced sample base (46 and 47 respectively).

At the outset, it is proposed to look at the responses from both parties to the following question to establish whether there exists any obvious difference in opinion with regard to the standard of service provided.

	Category 7   Your Overall Opinion on Mediation

How would you rate the Mediation Service provided by the Tribunal


In addition, as the emphasis in this Chapter is on the specific role played by the Mediator, it has been decided to limit any further analysis to the responses received in relation to Categories 4 and 5 below. 

	Category 4     At the Mediation Session, did the Mediator …

Q1   Show fairness to both sides

Q2   Allow an open discussion

Q3   Create a calm atmosphere

	Category 5     Did the Draft Terms of Settlement …

Q4   Reflect what you agreed
Q5   Issue within a reasonable time


As outlined earlier, participants were asked to answer each question by awarding marks as follows:

	Very Good
	Good
	Adequate
	Poor
	Very Poor

	5
	4
	3
	2
	1


To assist with the analysis of these responses,  the marks allocated under each of the five Category questions by each of the 93 parties were inputted into a Microsoft Access database. The database consisted of nine fields as follows:

Client ID
A Primary Key allocated to each party (1 to 93)

Party

Complainant or Respondent

Act

Employment Equality Act or Equal Status Act

Settlement
Was a Mediation Agreement reached (Yes/No)

Q1

Rating given in response to Question 1

Q2

Rating given in response to Question 2

Q3

Rating given in response to Question 3

Q4

Rating given in response to Question 4

Q5

Rating given in response to Question 5

A copy of the Table showing the data inputted is at  Appendix B.
Before commencing a detailed analysis of the statistics available, the following is a graph (Figure 4.1) which shows the breakdown of questionnaires between resolved and non-resolved cases. As can be seen, the graph shows that 76% of responses came from parties whose case was resolved which, although somewhat higher than the Equality Tribunal’s 65% success rate at mediation, is considered close enough to be deemed acceptable for the purpose of the analysis to be undertaken in this dissertation.
Figure 4.1  All Cases
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As can be seen, 35 of the 46 complainants resolved their disputes by mediation as did a similar number of respondents (36 of 47).
Detailed Analysis of Data Inputted
Having inputted the relevant data, this research project will now proceed to focus attention on the parties’ perception of the specific role played by the Mediator in the mediation process (i.e. the answers provided under Categories 4 and 5 above). 

A detailed description of each of the queries raised, the outcomes achieved and observations on same are contained in the paragraphs that follow assisted by appropriate graphical illustrations.

Party Satisfaction with the Mediation Service Provided 

As stated earlier in this report, 84% of survey participants indicated that they were satisfied with the Equality Tribunal’s Mediation Service. However, when we eliminate those 55 questionnaires submitted by representatives (solicitors, trade union officials etc.) or which were incomplete, we find that, while the complainants’ approval rating for the service is consistent at 83%, respondents only give a 78% satisfaction rating for the service (see Figure 4.2 below). This difference in opinion between complainants and respondents can, however, probably be attributed to the fact that respondents are the individuals who have complaints made against them and, regardless of how satisfactory they found the mediation process, their marks may well reflect their annoyance and frustration at being asked to defend an allegation of discrimination in the first place. 
Figure 4.2    Satisfaction with the Mediation Service
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As outlined above, the satisfaction levels expressed by both complainants and respondents fall short of the overall satisfaction level of 84% expressed by all participants in the Equality Tribunal’s mediation survey (see Chapter 3).  A possible explanation for this is that the other participants in the study consisted of representatives (solicitors, trade union officials etc)  who would have had less of a personal involvement in the process. As such, it is likely that their evaluation of the process would have been more neutral and impartial than that of their clients. It is also likely that the representatives involved would have been more knowledgeable of the workings of the Equality Tribunal and, therefore, would have been be more appreciative of the benefits to be derived from the mediation process rather than the investigative process. Accordingly, it is likely that they placed a higher value on the service provided.
Party Satisfaction with the Mediator’s Contribution
As indicated above, 76% of the parties surveyed were involved in mediation where resolution was achieved and one would expect that the vast majority of these would be prepared to acknowledge the mediator’s contribution in achieving a satisfactory resolution. Accordingly, in the successful cases, one would expect high level satisfaction ratings with regard to the mediator’s fairness, ability to allow an open discussion and the ability to create a calm atmosphere.  

On the other hand, one would expect a certain level of negative feedback and possible criticism of the mediator from the 24% of participants involved in unsuccessful mediations. The outcomes of the survey in this regard are surprising, however, and in some cases quite remarkable as can be seen from the results portrayed below.
Party Satisfaction With The Fairness of the Mediator
The question asked in this case was “At the Mediation Session did the Mediator Show Fairness to Both Sides”.
When we consider the Mediator Fairness statistics from an overall perspective of the 93 questionnaires under scrutiny, the results show that only 7 participants (7.5%) said that they were dissatisfied with the fairness shown by the mediator (see Figure 4.3 below).
Figure 4.3  Satisfaction with the Fairness of the Mediator
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When the 93 questionnaires are broken down into complainants and respondents, the statistics remarkably show that 100% of complainants who engaged in successful mediations felt the mediator was fair while 4 out of the equivalent 36 respondents (12%) who agreed a settlement did not think so (see Figure 4.4 below). This statistic poses the obvious question as to why these respondents settled if they thought the mediator was unfair and it is proposed to return to this point in more detail towards the end of this Chapter.
Figure 4.4  Fairness of Mediator Graph
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When we proceed to contrast the fairness findings of the successful participants to those of the unsuccessful participants, another remarkable statistic emerges which shows that only 1 out of the 11 unsuccessful respondents (9%) and 2 of the unsuccessful complainants (18%) rated the fairness shown to both sides as poor. 
Party Satisfaction With The Openness of Discussion Allowed

The Question asked in this instance was: “At the Mediation Session, did the Mediator  Allow an Open Discussion”

The benefits of facilitating an open discussion have been well documented in discourses on mediation practice and the figures from the Equality Tribunal’s survey are positive in this regard. When the Open Discussion statistics are examined from an overall perspective of the 93 questionnaires under scrutiny, the results show that only 9 participants (10%) felt that an open discussion was not facilitated by the Mediator. 
Figure 4.5  Mediator Allowed an Open Discussion
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More in-depth analysis of the statistics show that 97% of the 35 successful complainants and 89% of the 36 successful respondents indicated that adequate opportunity was allowed for open discussion of the issues (see Figure 4.6 below). However, a small number of respondents (4) who reached a settlement rated the mediator as poor or very poor and it is planned to look at this phenomenon in more detail below. More surprising though is the fact that a higher percentage of unsuccessful respondents (91%) felt that adequate opportunity was allowed for an open discussion compared to 73% of unsuccessful complainants.
Figure 4.6   Mediator Allowed an Open Discussion  Graph
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Party Satisfaction With The Calmness of the Atmosphere Created

The Question asked in this instance was “At the Mediation Session, did the Mediator Create a Calm Atmosphere?”
Again, when we examine the data from an overall perspective, the results are very positive showing that 92% of parties (split evenly between complainants and respondents) were comfortable with the atmosphere created by the Mediator.  
Figure 4.7  Mediator Created a Calm Atmosphere
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Once again, positive statistics emerge from analysis of the overall data received with 96% of successful participants indicating that the Mediator created a calm atmosphere (see Figure 4.8 below).  Particularly worthy of note is the fact that not one of the 35 successful complainants expressed dissatisfaction with the Mediator’s role in creating a calm atmosphere. Once again, however, a small number of respondents (3) who settled rated the mediator as poor or very poor.

Figure 4.8  Calm Atmosphere Created
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Summary of Above Three Categories

In all three categories above, the Mediator’s contribution is rated very highly even amongst unsuccessful participants. As mentioned earlier, however, the data does raise the question as to why 4 out of the 36 respondents (12%) reached a settlement despite feeling that the Mediator was unfair. Examination of this data also shows that the same four respondents also felt that an open discussion had not been facilitated and three of the same group indicated that a calm atmosphere had not been created. 

While the information available does not provide any further insight into the type of cases that were involved, it is possible that one or more of the following factors may have been influential:

· The Equality Tribunal’s Mediation Service guarantees confidentiality – parties are prohibited from disclosing outcomes and terms of settlement . In addition, details of the complaint are not published by the Tribunal. This can often influence parties, particularly respondents, who would prefer to avoid the publicity an investigation would bring.

· Cognisance must also be taken of the fact that, in a limited number of cases, major cost factors may be involved in defending the case particularly where complex issues arise requiring legal argument and legal representation. In addition, the proposition of a lengthy process can often be another persuasive factor in respondents agreeing to a settlement despite being unhappy with the mediation process.

 While there is no obvious explanation available from the data to hand, one can only speculate that perhaps one of the above factors did come into play in some or all of the 4 cases referred to above and that the respondents felt at the time that a mediated settlement was the “lesser of two evils” compared to a full investigation of the complaint. 
Parties’ Satisfaction With Draft Terms of Settlement

The question asked was “Did the Draft Terms of Settlement Reflect what you agreed ?”
On first viewing, this would appear to be a straightforward question. However, when we consider the question in more depth, we realize the significance of the answers and how important they are to quantifying the professionalism of the Equality Tribunal’s Mediators. 

More than most, the answers provided to this question give us an understanding as to how well the mediator grasped the subtleties of the dispute and understood the complexities of the issues at stake.  Low ratings in this category would indicate that the mediator had failed to grasp the intricacies of the dispute and the settlement that was required. However, the fact that an overwhelming 97% of complainants and 91% of respondents indicated satisfaction with this part of the mediator’s work (see Figure 4.9 below) must be recognized as an acknowledgement that the Tribunal’s mediators are going about their work in an efficient and professional manner.
Figure 4.9   Draft Terms of Settlement
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Parties’ Satisfaction with Speed in which Draft Terms Issued 
The Question asked was  “Did the Draft Terms of Settlement Issue Within a Reasonable Time ?”
The ratings provided under this category mirror the responses to the previous question with only four of the parties giving a negative rating. This is probably no surprise as the practice in the Tribunal is to issue the draft terms of settlement as soon as possible after the basis of an agreement has been reached. Therefore,  a party who has expressed satisfaction with the terms themselves is also likely to express satisfaction with the speed in which the terms issued.  
Figure 4.10   Issue Within Reasonable Time
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Comparison Between Equal Status and Employment Equality Mediations

Good customer service is essential if an organization is to develop and improve its operations and, to this end,  it is often worthwhile devoting some time to examining some of the negative aspects thrown up by surveys, regardless of how irrelevant they may seem. 

In the case of the Equality Tribunal,  the recent survey identified dissatisfaction from a small number of parties with regard to the Mediator’s contribution to the process and it is proposed to briefly explore these results from the perspective of Employment and Equal Status cases. 

When asked about the role played by the mediator with regard to fairness, an open discussion and a calm atmosphere, an average of 7 participants (8%) expressed dissatisfaction. However, when we break these results down under the two different Acts, we find that there exists a major imbalance (see Figure 4.11 below).

In regard to whether fairness was shown to both sides, all Equal Status complainants agreed that it was with only one respondent disagreeing. By comparison, when the same question was asked of Employment parties, a total of six (4 respondents and 2 complainants) felt that fairness had not been shown.

Figure 4.11   Comparison Between Acts
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When asked whether the mediator had allowed an open discussion, only one complainant and one respondent on the Equal Status side said that it had not been facilitated. In comparison, 3 complainants and 4 respondents on the Employment side indicated that open discussion had not been allowed.
Similarly, when asked whether a calm atmosphere had been created, only one Equal Status party (a respondent) disagreed compared to 6 dissatisfied customers (3 complainants and 3 respondents) on the Employment side.

The serious imbalance emerging from these figures provides much “food for thought” and, because of the anonymity of the survey process conducted, any  attempt at an explanation would only be speculative at this point. For this reason, it is considered that further research should be carried out into this area of the Tribunal’s mediation service in order to deduce whether there are specific reasons for the differences of opinion expressed by parties under the different Acts, in the three categories above. 
Chapter 5

Conclusions

As outlined in Chapter 1, this dissertation encompasses two separate elements. The first is to examine the satisfaction ratings expressed by the Equality Tribunal’s clients in relation to the Tribunal’s mediation service as a whole and to compare these findings with the results achieved by organizations elsewhere in the world who have conducted user surveys on the mediation services they provide. 

The second element involves a more detailed examination of the responses received by the Tribunal to its own 2004 survey and, in particular, to focus on the core functions of the Tribunal’s Mediation Service by limiting the analysis to the responses received in relation to the specific role played by the Tribunal’s mediators. 
Conclusions Element 1  - Comparison of Satisfaction Levels between the Equality Tribunal and Other Mediation Organisations

As referred to in Chapter 3, when conducting research into other mediation programs, cognizance must be taken of the need to ensure that the comparisons drawn take into account the variety of different factors impacting on each study such as participant background, sample size, the nature of the dispute, whether the process was voluntary, the structure and manner in which questions were asked and the length of time the program was in operation. To facilitate analysis of these factors, Figure 3.1 from Chapter 3 is reproduced below.

Figure 3.1  Satisfaction with the Mediation Process
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The Influence Representatives have at Mediation

When comparing satisfaction ratings of different organizations with the Equality Tribunal, an important aspect to consider is that, while the other organizations offer mediation on a voluntary basis,  since January 2004 Equality Tribunal cases are referred directly to mediation by default unless one or other of the parties specifically indicates that they do not wish to participate in mediation. As a result, many of those who completed questionnaires may have come to mediation not fully aware of its informal nature, what it entails and what it can achieve. 
This would probably explain why, in more recent times, parties have arrived in a defensive mode accompanied by solicitors, advisors and other representatives. Experience shows that it is these representatives that often make the running in the mediation session thereby greatly negating any opportunity the mediator might have for any real and constructive interaction between the parties themselves. 
In cases where representatives have already been engaged by parties, it is also likely that adversarial proceedings may already have commenced with representatives entering into negotiations and making unrealistic demands before the mediator has had an opportunity of directly engaging the parties central to the dispute in any meaningful explorative discussions. In such situations, the mediator is at a distinct disadvantage with less likelihood of achieving a successful conclusion as parties arrive at mediation in a combative rather than a conciliatory mood.
The presence of representatives at mediation and the influence they have on the mediation process is deserving of detailed analysis in its own right. While it is impossible to accurately quantify the negative impact this form of “influence” has had on Tribunal mediation sessions, there is no doubt that many sessions have failed to “get off the ground” from the mediator’s perspective because of the presence of these representatives. The end result being that the parties leave the mediation feeling dissatisfied with proceedings and, because of their lack of understanding of how mediation should work, the dissatisfaction expressed is towards the mediation service itself. 

The negative “influence” by representatives described above can arise in all forms of mediation disputes coming before the Equality Tribunal and before some of the other organizations surveyed and, therefore, needs to be taken into account when comparing satisfaction levels expressed between different organizations, particularly those organizations where no representatives are involved in the mediation process.  
Mediation Surveys Related to Special Education

It is likely that the 91% satisfaction rating achieved by the Texas program can, in part, be explained by reference to the representative’s “influence” factor mentioned above. The fact that parents and schools in the Texas program were not heavily reliant on representatives could very well explain why that program was considered so satisfactory. Other factors which most likely contributed to the high rating were the voluntary nature of the program and the parties’ recognition that it was in the best interests of all concerned to reach an acceptable resolution. 

Mediation Surveys Related to Employment

On paper, the USPS’s satisfaction rating of 95% seems very impressive compared to the EEOC (86%) and the Equality Tribunal (84%). These ratings could, however, be attributed to the fact that all sessions utilized mediators specializing in one form of mediation (transformative), the process was voluntary and the sessions concentrated on a very narrow field (workplace issues) with little or no involvement of representatives apparent.

Mediation Surveys Related to Court Matters

In comparing the New South Wales Settlement Scheme , it is important to note that, in the absence of a mediation option, all parties would have had to contend with the cost factors involved in processing complaints through the normal courts system.  It is likely that this was a major factor in the high (96%) satisfaction levels expressed as well as the fact that the scheme was voluntary and the mediators would have been “specialists” in that particular field of mediation.

Similarly, the Bosnia and Herzegovina program was a voluntary option providing significant cost saving benefits to the participants and this probably accounts for the 93% satisfaction rating.  While the Equality Tribunal’s 84% rating of satisfaction with the process may appear much less impressive when compared with the NSW and B&H results, it should be borne in mind that the Tribunal has less cost factors involved as it does not require parties to engage legal representation (although over 40% of parties do choose to do so). Accordingly, the cost savings to be made from  a successful mediation would be a much more influential factor in a case coming through the courts system.

Conclusions - Satisfaction with Mediator

Comparisons between the different organisations in relation to satisfaction with the role of the mediator produce similar results to those dealing with satisfaction with the process, as can be seen from figure 3.2 below. In addition to the satisfaction ratings that this research has unearthed in relation to participants’ satisfaction with different mediation programs, this project has also generated some interesting statistics relating to participants’ satisfaction with the role played by the mediator.
Figure 3.2  Satisfaction with the Mediator
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What is particularly noticeable from the above Chart is that the Equality Tribunal results equate well to those of three of the other organisations surveyed but not so well with the Oregon, USPS and Bosnia outcomes. Probably the most remarkable score achieved in all of the surveys was the 99% satisfaction rating for mediators expressed by participants in the Bosnia and Herzegovina (B&H) court-related mediation program. However, as outlined earlier, one possible explanation for the very positive ratings outlined in the B&H study could be the intensive training of both legal representatives and mediators undertaken prior to the Pilot Program, the fact that all the parties involved volunteered of their own accord and all were briefed on the process by the judge in charge of their court case prior to mediation session. 
With regard to the Oregon and USPS surveys, it is likely that the high positive outcomes can be attributed to the same factors identified in discussions above on the “satisfaction with the process” results i.e. the exclusive nature of the Oregon disputes and the use of a specialised style of mediation (transformative) in the USPS Program.
The most accurate assessment of the Equality Tribunal can probably be drawn from a comparison between itself and the Massachusetts Commission Against Discrimination (MCAD) Mediation Program. Both organizations deal with a wide diverse range of complaints relating to discrimination and the fact that the Tribunal’s rating for mediator satisfaction is one point higher than the MCAD (86% to 85%) is probably the best indicator that the Equality Tribunal’s mediators are providing a professional and satisfactory service to their clients. 
Conclusions Element 2

Party Satisfaction with the Mediation Service Provided by the Equality Tribunal
In Chapter 4, comparisons were drawn between the separate ratings provided by complainants and respondents to a series of questions and it was found that, while complainants gave a satisfaction rating for the mediation service of 83%, respondents only provided a 78% satisfaction rating for the service (see figure 4.3 in Chapter 4).

In considering this point, it is worth bearing in mind that respondents are the individuals who have had allegations of discrimination made against them. Such allegations present personal challenges to that individual who is required to go through a complaint process involving the Equality Tribunal which forces them to challenge their own view of themselves and which can have a negative impact on their self esteem. There is no doubt that this whole process can make respondents acutely uncomfortable and, accordingly, regardless of the outcome of the mediation session, the emotional stress encountered during the process and their annoyance over the complaint itself is more likely to influence a less positive evaluation of the process from respondents than complainants.

Party Satisfaction With The Fairness of the Mediator

Much has been written previously regarding fairness in mediation. In comparing the present day mediator to a folkloric “trickster”, Robert D. Benjamin (2003) challenges the perception that mediators always operate fairly by suggesting that conflict is about survival and that “All human beings, and especially mediators, must sometimes deceive, manipulate and even lie as a means of survival.” In support of this, he quotes Mnookin and Kornhauser (1979) who wrote that “ The mediator operates in the shadow of the law, encouraging disputing parties to adopt a personal standard of fairness that may as likely depart from any perceived or preformulated or normative standard of fairness, legal or otherwise”.

When we consider the above opinions regarding fairness at mediation, it is even more remarkable to discover that only 7.5% of Equality Tribunal’s participants at mediation rated the fairness of the mediator as poor or very poor (see figure 4.3 in Chapter 4). For this reason, the findings under this heading are highly commendable as they reflect a very high level of fairness by the Tribunal’s mediators.

Party Satisfaction With The Openness of Discussion Allowed 
In order for a participant to engage in open discussion at mediation, particularly if they feel that they are the ones who have suffered most, there is an initial need for them to first develop some form of trust in the mediator. Sometimes, this takes the form of “transference” where the party associates the mediator with someone in authority with whom they have had dealings in the past and on whom they feel they can rely on. 
It is, therefore, important for the mediator to realize and be alert to the fact that this “transference” is a possibility and that the party may be viewing and comparing them to a particular “role model”. More importantly, the mediator must also recognize that if the party’s impression of the mediator falls short of expectations, it is likely that a “negative transference” will occur leading to a potential undermining of the mediation process.

This “negative transference” has been identified previously by Susan Fukushima (1999) when she states “This aspect of the transference is crucial. When it arises in a negotiation situation, it mobilizes resistance on the part of the party who is experiencing it. If the resistance becomes strong enough, it can lead to an impasse in the negotiation.”

When we consider the responses to the question in the Equality Tribunal’s survey relating to Open Discussion, the results are very positive with only 10% of participants indicating dissatisfaction (see figure 4.5). This outcome would seem to indicate that either “transference” was not a major occurrence in Equality Tribunal mediations or that the professionalism of the Tribunals’ mediators enabled them to identify and address such occurrences as they arose, whether consciously or subconsciously.

A particularly surprising statistic to emerge from this question is the fact that such a high percentage of unsuccessful respondents (91%) felt that adequate opportunity was allowed for an open discussion. Unfortunately, in the absence of further research into this statistic, it is not possible to identify a valid explanation for this outcome. 

Party Satisfaction With The Calmness of the Atmosphere Created
The Mediator is often described as a facilitator whose role it is to bring harmony to discussions and to lead the parties to an agreed resolution at a pace that does not unsettle either one. In order to do so, an essential requirement is that the Mediator has the ability and capacity to generate a calm atmosphere and, most importantly, must be in the “right frame of mind” when chairing the mediation session. The success of mediation can, therefore, very much depend on whether the mediator is at peace with themselves when the session commences, leading to this sense of “tranquility” being conveyed to the participants and having a positive effect on them.
This observation is discussed at length by Bowling and Hoffman (2000) who state: “As mediators, we have noticed that, when we are feeling at peace with ourselves and the world around us, we are better able to bring peace into the room. Moreover, doing so, in our experience, has a significant impact on the mediation process.” 

When the results of the Equality Tribunal’s survey are considered in this light, the findings are very positive ( 92% of participants indicated that they were comfortable with the atmosphere created by the Mediator ) showing that the Tribunal’s mediators must, to a significant degree,  be exuding an air of personal calmness when engaging participants in mediation. 
When we examine the data under this category in more detail, we find that, of the 93 cases overall, both complainants and respondents gave a 92% rating. When we look at the results for successful candidates, we find that 96% of successful participants indicated that the Mediator created a calm atmosphere with not one of the successful complainants expressing dissatisfaction with the Mediator’s role. These results are undoubtedly very encouraging from the Tribunal’s perspective.

Parties’ Satisfaction With Draft Terms of Settlement

As identified in Chapter 4, the results under this heading are hugely significant in quantifying the professionalism of the Equality Tribunal’s Mediators. The fact that only 6% of participants expressed dissatisfaction with this aspect of the mediator’s work confirms how adept the Tribunal’s mediators are at grasping the subtleties of the dispute and understanding the complexities of the issues at stake (see figure 4.9 in Chapter 4).

Parties’ Satisfaction with Speed in which Draft Terms Issued 
Once again, the ratings under this heading are extremely positive with only four of the parties giving a negative rating and 94% overall giving a positive rating (see Figure 4.10). However, as outlined earlier, this is probably no surprise as the practice in the Tribunal is to issue the draft terms of settlement as soon as possible after the basis of an agreement has been reached. Therefore,  a party who has expressed satisfaction with the terms themselves is also likely to express satisfaction with the speed in which the terms issued.  
Comparison Between Equal Status and Employment Equality Mediations

Probably the most interesting of the comparisons conducted in this piece of research is the analysis of the opinions given by parties when broken down under the different equality acts (see figure 4.11 below).

Figure 4.11   Comparison Between Acts
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In regard to whether fairness was shown to both sides, all Equal Status complainants agreed that it was, with only one respondent disagreeing. By comparison, when the same question was asked of Employment parties, a total of six (4 respondents and 2 complainants) felt that fairness had not been shown.

When asked whether the mediator had allowed an open discussion, only one complainant and one respondent on the Equal Status side said that it had not been facilitated. In comparison, 3 complainants and 4 respondents on the Employment side indicated that open discussion had not been allowed.

Similarly, when asked whether a calm atmosphere had been created, only one Equal Status party (a respondent) disagreed compared to 6 dissatisfied customers (3 complainants and 3 respondents) on the Employment side.

As reported on in Chapter 4, a serious imbalance has been identified between the results achieved under the Employment Equality Act and the Equal Status Act showing that, in cases under the latter Act, clients are much more happy with the role played by the Mediator. What contributed to these results unfortunately cannot be readily identified from the questionnaires themselves and certainly it is an area that is deserving of further detailed research in the future. 
Summary 

This research project set out to establish whether the Equality Tribunal was providing a satisfactory service to its customers. In order to do so, comparisons were drawn between satisfaction levels expressed by the Tribunal’s clients and those expressed by clients of other organizations worldwide providing similar mediation services. 

While the results achieved by the Equality Tribunal do not, on paper, match those of some of the longer running programs and those that focus solely on a specialized mediation population, there is sufficient evidence to show from the comparisons made above that the satisfaction ratings of 84% (Process) and 86% (Mediator) are a positive  indication that the Tribunal is providing a thorough and professional service to its clients.
Secondly, when we examine the comments of the Tribunal’s customers themselves, it is clear that, in its few short years, the Equality Tribunal’s Mediation Service has originated and evolved into a resource which is widely appreciated and respected for its ability to provide a mediation service in a professional, fair and balanced manner.

No organization should rest on its laurels regardless of how successful it perceives itself to be. While this research has shown the Tribunal in a favourable light, there is always room for further improvement to services and, in this regard, the following is suggested:

· Experienced Mediators should continue to develop their skills as, in a mediator’s career, there will never come a point where an individual can honestly say that they now know it all.
· The Tribunal should continue to invest in further training for its “novice” mediators not only for the Tribunal’s own benefit but for the personal satisfaction to be derived by the mediators themselves from delving further into the new, fresh and often unchartered waters of mediation practice.

· The Tribunal, in appreciation of the time savings that have already been made in utilizing mediation, should concentrate its efforts on promoting the advantages of mediation in discrimination cases by inviting parties involved in the relevant sectors, where the potential for discrimination most exists, to participate in seminars outlining the benefits to be gained from mediation.
· The Tribunal should continue to develop its own public image by way of information seminars, promotion of its website, press releases and media functions.
Finally, this piece of research has throw up some very interesting and inexplicable results and this should be seen as an incentive for the Tribunal to continue with its policy of conducting client surveys. In particular, emphasis should be placed on the development of additional survey questions which delve deeper into the actual role played by the mediators themselves. By so doing, the Tribunal will be able to identify the actual skills, techniques and mediation orientations applied and used by individual mediators and utilize this information to identify any training vacuum that might still exist. The pursuit of such measures will enable the Tribunal to further develop and enhance the quality and professionalism of the mediation service being provided to its clients.
Overall, it is hoped that this research project will provide the Equality Tribunal with much “food for thought” and act as a forerunner to future projects designed to give a clearer picture as to how customer service practices can be improved and the direction to take with regard to future training of the Tribunal’s valuable staff resource.
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 Appendix A

Mediation Users Survey Results
Key Points:
Overall Impression:

 84% of people considered that the overall impression

of the service provided by the Tribunal was very good or good

Telephoning the Tribunal:

Speed of response

 83% rated this as very good or good

Quality of information 
 88% rated this as very good or good

Courtesy 


 94% rated this as very good or good

Writing to the Tribunal:

Speed of response 

 74% rated this as very good or good

Quality of information
 88% rated this as very good or good

Courtesy 


 95% rated this as very good or good

Guidelines to Mediation:

Easy to understand 
 
 83% rated these as very good to good

Explains mediation clearly 
 87% rated this as very good to good

Mediation sessions of complaints by Mediation Officers:

Show Fairness to both sides  
 85% rated this as very good to good

Allow an open discussion        87% rated this as very good to good

Create calm atmosphere
 87% rated this as very good to good

Presentation of  Settlements terms:

Reflect agreement 

  88% rated this as very good to good

Issued within reasonable time  84% rated as very good to good

Hearing Rooms:

At the Tribunal’s office in Dublin

Suitability for you 

91% rated this as very good to good

Easy to get to 


85% rating it as very good to good

Other Locations

Suitability for you 

85% rated this as very good to good

Easy to get to 


84% rated this as very good to good
Appendix B
	Categories 4 and 5       Mediator Satisfaction 

	Customer ID
	Party
	Act
	Settlement
	Q 1
	Q 2
	Q 3
	Q 4
	Q 5

	1
	Comp
	ES
	Yes
	5
	5
	5
	5
	5

	2
	Comp
	ES
	Yes
	5
	5
	5
	5
	5

	3
	Comp
	ES
	Yes
	5
	5
	5
	2
	5

	4
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	5
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	6
	Comp
	ES
	Yes
	5
	5
	5
	5
	5

	7
	Comp
	ES
	Yes
	5
	5
	5
	5
	5

	8
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	9
	Comp
	ES
	Yes
	5
	5
	5
	5
	5

	10
	Comp
	ES
	No
	5
	5
	5
	0
	0

	11
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	12
	Comp
	ES
	Yes
	5
	5
	5
	5
	5

	13
	Comp
	ES
	Yes
	5
	5
	5
	5
	3

	14
	Comp
	ES
	Yes
	5
	5
	5
	5
	5

	15
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	16
	Comp
	ES
	Yes
	5
	5
	5
	4
	4

	17
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	18
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	19
	Comp
	EE
	Yes
	5
	5
	5
	4
	4

	20
	Comp
	EE
	No
	5
	5
	5
	0
	0

	21
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	22
	Comp
	EE
	Yes
	5
	5
	5
	5
	5

	23
	Comp
	ES
	Yes
	5
	5
	5
	4
	4

	24
	Comp
	ES
	Yes
	4
	5
	5
	4
	4

	25
	Comp
	EE
	Yes
	5
	4
	4
	5
	5

	26
	Comp
	EE
	No
	5
	4
	3
	0
	0

	27
	Comp
	ES
	Yes
	4
	4
	5
	4
	4

	28
	Comp
	EE
	Yes
	5
	5
	3
	2
	2

	29
	Comp
	ES
	Yes
	5
	4
	5
	5
	5

	30
	Comp
	ES
	Yes
	5
	4
	5
	4
	5

	31
	Comp
	ES
	Yes
	5
	4
	5
	5
	5

	32
	Comp
	ES
	Yes
	4
	4
	4
	5
	5

	33
	Comp
	EE
	Yes
	4
	4
	4
	5
	5

	34
	Comp
	EE
	Yes
	4
	4
	4
	4
	4

	35
	Comp
	ES
	Yes
	4
	4
	4
	4
	4

	36
	Comp
	EE
	No
	5
	5
	1
	0
	0

	37
	Comp
	ES
	Yes
	4
	2
	3
	5
	5

	38
	Comp
	EE
	No
	4
	2
	3
	0
	0

	39
	Comp
	ES
	Yes
	3
	3
	3
	4
	5

	40
	Comp
	EE
	Yes
	5
	3
	4
	5
	4

	41
	Comp
	ES
	No
	4
	3
	4
	0
	0

	42
	Comp
	EE
	No
	3
	4
	3
	0
	0

	43
	Comp
	EE
	No
	2
	1
	1
	0
	0

	44
	Comp
	EE
	No
	1
	1
	1
	0
	0

	45
	Comp
	ES
	No
	5
	5
	5
	0
	0

	46
	Comp
	EE
	No
	5
	5
	5
	0
	0

	47
	Resp
	ES
	Yes
	5
	5
	5
	5
	5

	48
	Resp
	ES
	Yes
	5
	5
	5
	5
	5

	49
	Resp
	ES
	Yes
	5
	5
	5
	5
	5

	50
	Resp
	EE
	Yes
	5
	5
	5
	4
	4

	51
	Resp
	ES
	Yes
	5
	5
	5
	4
	4

	52
	Resp
	ES
	Yes
	5
	5
	5
	5
	4

	53
	Resp
	EE
	Yes
	5
	5
	5
	5
	5

	54
	Resp
	ES
	No
	5
	5
	5
	5
	3

	55
	Resp
	ES
	No
	5
	5
	5
	0
	0

	56
	Resp
	ES
	Yes
	5
	5
	5
	5
	4

	57
	Resp
	ES
	Yes
	5
	5
	5
	5
	5

	58
	Resp
	EE
	No
	5
	5
	5
	0
	0

	59
	Resp
	EE
	Yes
	5
	5
	5
	5
	5

	60
	Resp
	EE
	Yes
	5
	5
	5
	5
	5

	61
	Resp
	EE
	Yes
	5
	5
	5
	5
	5

	62
	Resp
	ES
	Yes
	5
	5
	5
	5
	5

	63
	Resp
	EE
	No
	5
	5
	5
	0
	0

	64
	Resp
	ES
	Yes
	4
	4
	5
	4
	2

	65
	Resp
	ES
	No
	5
	5
	4
	0
	0

	66
	Resp
	EE
	Yes
	3
	4
	5
	4
	4

	67
	Resp
	ES
	Yes
	4
	5
	3
	3
	5

	68
	Resp
	ES
	Yes
	4
	4
	4
	4
	4

	69
	Resp
	EE
	Yes
	4
	4
	4
	5
	4

	70
	Resp
	ES
	Yes
	4
	4
	4
	4
	4

	71
	Resp
	EE
	Yes
	4
	4
	4
	4
	4

	72
	Resp
	ES
	Yes
	4
	4
	4
	4
	4

	73
	Resp
	EE
	No
	4
	4
	4
	0
	0

	74
	Resp
	ES
	Yes
	4
	4
	4
	3
	3

	75
	Resp
	ES
	No
	4
	4
	4
	0
	0

	76
	Resp
	ES
	Yes
	4
	4
	4
	4
	4

	77
	Resp
	EE
	No
	4
	3
	3
	0
	0

	78
	Resp
	EE
	Yes
	2
	2
	3
	3
	3

	79
	Resp
	ES
	No
	3
	4
	4
	0
	0

	80
	Resp
	EE
	Yes
	3
	3
	5
	5
	3

	81
	Resp
	ES
	Yes
	3
	4
	3
	3
	3

	82
	Resp
	EE
	No
	1
	1
	1
	0
	0

	83
	Resp
	ES
	Yes
	1
	1
	1
	1
	1

	84
	Resp
	EE
	Yes
	1
	2
	2
	1
	3

	85
	Resp
	EE
	Yes
	4
	4
	4
	5
	5

	86
	Resp
	EE
	Yes
	2
	2
	1
	0
	0

	87
	Resp
	ES
	Yes
	4
	4
	4
	4
	4

	88
	Resp
	EE
	Yes
	5
	4
	5
	5
	5

	89
	Resp
	EE
	Yes
	4
	4
	4
	4
	4

	90
	Resp
	EE
	Yes
	5
	5
	5
	4
	4

	91
	Resp
	EE
	No
	5
	5
	5
	0
	0

	92
	Resp
	ES
	Yes
	3
	4
	4
	3
	3

	93
	Resp
	EE
	Yes
	4
	4
	4
	4
	3
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