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D spute

This dispute concerns a claimby Dr. Noreen d eeson that
the Rotunda and the Mater Msericordiae Hospitals
discrimnated against her in ternms of Section 2(a) of
the Enploynment Equality Act, 1977 and in breach of
Section 3.

Backgr ound

On 1 Cctober 1995 the respondents advertised, in the
nati onal press, for applications fromsuitably qualified
candi dates for appointnment to the position of Consultant
Qbst etrici an/ Gynaecol ogi st . The post is shared between
the Mater M sericordiae and the Rotunda Hospitals. Dr.

A eeson was one of the five applicants, three fenale and

two male, who were interviewed for the post. The
interview panel was up of nine nenbers - 4 WMater, 3
Rotunda, 1 UCD and 1 agreed Extern. Dr deeson was
unsuccessful . A male applicant was appointed to the
post .

Dr Qeeson MD., MRC OG, Dp. Stats., at the tinme of
her application for t he post of Consul t ant
Qbstetrician/ Gynaecol ogi st, was enployed as a Senior
Regi strar/Assistant Master at the Coonbe Maternity
Hospi tal . She alleges her failure to be appointed to
t he post of Consul t ant Gbst et rici an/ Gynaecol ogi st
amounted to unlawful discrimnation against her by the
Rot unda Hospital and the Mater M sericordi ae Hospital.

In July, 1996, Dr. deeson referred the dispute to the
Labour Court. The Labour Court referred the case to an
Equality Oficer for investigation and reconmendation.
In June, 1997 it was l|earned that the Enploynent
Equal ity Agency was acting on behalf of Dr. deeson. 1In
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the course of the Equality Oficer’s investigation he
received witten submssions from the parties. After
recei pt of the submssions a joint hearing was held on
the 22nd of Cctober, 1998. At the hearing the
conplainant had |egal representation, together with a
representative from the Enploynent Equality Agency. In
the course of the hearing Dr d eeson’s | egal
representative indicated that her claim was one of
direct discrimnation on the ground of sex. Subsequent
to that date further correspondence was received from
the parties, the last of which was in March, 1999.

Summary of the Conpl ainant’s Case

The Enpl oynent Equality Agency submits that the
conpl ai nant was di scrim nated agai nst by the Rotunda
and Mater M sericordi ae Hospitals on the grounds of her
sex wWthin the neaning of Section 2(a), and in
contravention of Section 3 of the Act because she was
not appointed to the post of Consultant

Qost etri ci an/ Gynaecol ogi st .

On 17 January, 1996 Dr d eeson was one of the five
applicants, two fenmale and three nmale, interviewed for
t he post of Consultant CObstetrician/ G/naecol ogist. She
was inforned that day she was unsuccessful and that a
mal e candi date had been offered the post. The
conpl ai nant contends that she was discrimnated by the

naned respondents on the grounds of her sex.

The conpl ai nant believes that she was treated | ess
favourably than the nal e appoi ntee because (a) she had
conpl eted the specified requirenments and the nal e

candi date had not, (b) the nmale candidate was allowed to

re-submt his application after the closing date and she
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was not, (c) she had nore experience than the nale
candi date in the chosen sub-speciality of gynaecol ogi ca
oncol ogy and (d) her academ c achi evenents were higher
than those of the nmal e candidate for the post. She
asserts that by all neasurable criteria she was nore

qualified for the post.

In relation to her assertion that the successful

candi date did not neet one of the criteria for the post
t he conpl ai nant points out that the description of the
position, as advertised, gave one of the job
qualification as “seven years satisfactory experience in
the practice of the nedical profession at |east five of
whi ch were devoted to obstetrics and gynaecol ogy”. Dr
G eeson mai ntains that the appoi ntee had spent seven
years in the speciality of Cobstetrics and Gynaecol ogy,
but had conpleted only four years in the practice of
obstetrics. Therefore, under the given descriptions for
this public appointnent, he failed to neet one of the

criteria for the post.

The successful candi date, the conpl ai nant asserts, was
allowed or invited to resubmt his curriculumvitae,
which was the only formof application for this job, in
the week before the interview although the closing date
for receipt of applications was 10 Novenber 1995. Dr.

A eeson argues that the interview panel was strongly

bi ased in favour of this applicant before the interviews
and that the opportunity to re-submt his application

gave the nmal e candi date an unfair advantage over her.

I n support of her claimthat she is nore qualified than
t he mal e appoi ntee, the conpl ai nant points to her twelve

years in the practice of obstetrics/gynaecol ogy of which
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two years were spent as Assistant Master in the Rotunda

Hospital. She also points out that she spent two years
as Senior Registrar/Assistant Master at the Coonbe
Hospital. The successful candidate, the conplainant’s

witten subm ssion asserts, at the tine of the

appoi ntrent he had a total of five years experience in
the practice of obstetrics/gynaecol ogy and had j ust
commenced his first post as Assistant Master at the
National Maternity Hospital in January 1996. The

subm ssion adds that he had only conpleted four years in

the practice of obstetrics.

The conpl ai nant submts that she had four post graduate
qualifications including a Doctor of Mdicine degree and
that she spent two years in the University of South
Florida doing a fell owship in gynaecol ogi cal oncol ogy.
She had al nost one hundred publications, presentations
and articles relating to obstetrics, gynaecol ogy and
oncol ogy. She explains that thirty-five of her original
papers were published in substantial peer reviewed
journals and that she had acted as editorial consultant
for two peer review journals. She adds that she has
also | ectured and carried out both clinical and

| aboratory research. The successful candidate, the
conpl ai nant mai ntai ns, had two postgraduate
gualifications and had done seventeen publications or
presentations but had no original papers published in

peer reviewed journals.

The interview panel, the conpl ai nant states, consisted
of eight males, and one femal e who was a hospital
Executive. She further states that nuch of the
interview was spent on the | ess inportant aspects of
her CV and that nuch of the tine allotted was wasted on
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trivia. The conplainant believes that the reference,

to the years when you had your babies”, would not be
made a mal e candi date. Wen the conpl ai nant comrent ed
that it would not be her intention to participate in
the Rotunda Hospital’s Sexual Assault Treatnent unit a
comment was nmade to her “that’s fine, sink the

sisters.”

Follow ng the interview, Dr G eeson submts that she
| earned that the interview panel had deci ded that the
post would be filled by a candidate with a subspecialty
i nterest in gynaecol ogi cal oncol ogy. She understands
that only her and the successful candidate had trained
in that sub speciality and that she had two years nore

experience in the sub speciality than him

The Enpl oynent Equality Agency submts that wonen are
underrepresented at consultant level in public
appointments in the health service and in particular in
the area of obstetrics and gynaecol ogy where | ess than
5% were wonen in 1996. The Agency further submt that
the Rotunda Hospital has no full-tine pernmanent fenale
consul tant obstetrician/ gynaecol ogist on its staff even
at present as a full-tinme post consists of el even
sessions. Furthernore, the alleged remarks made at the

interview indicates a sex bias agai nst wonen.

The Agency refers to the case of Wallace -V- South
Eastern Education and Library Board (1980, |IRLR 193)
where the Northern Ireland Court of Appeal stated that
once |less favourably treatnent is proved:
“the fact that the successful candi date was a man
but better candidate was a wonen is itself

sufficient evidence of discrimnation on the
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grounds of sex”
The Agency contends that this rationale should be
applied to the present case. The conpl ai nant has been
treated | ess favourably for pronotion than the
successful mal e applicant despite her greater
suitability for the post. The Agency further contends
that an inference is raised therefore that the |ess
favourabl e treatment was on the grounds of sex, and
that this inference is supported by reference to the
statistical sex inbalance in consultancy posts in the
heal th service.

Summary of the Respondents’ Case

The nanmed respondents contend that the all egations of
the conpl ai nant that she was discrimnated are vague
and unsubstantiated. The Hospitals submt that the
conpl ai nant was not treated | ess favourably because of

her sex.

The Hospitals reject the allegation that the appointee
did not neet the requirenent of five year experience in
the practice of Qobstetrics and Gynaecol ogy. They
assert that all candidates satisfied the criteria as
stipulated by Comhairle Na hGspideal. The respondents
mai ntai n t hat Gynaecol ogy/ Qbstetrics are regarded as
one speciality and, consequently, it is unnecessary for
the candidate to have five years experience in

Cbstetrics and five separate/additional years in
Gynaecol ogy.

It is accepted by the respondents that the successful
applicant did submt a further nore update Curril um

Vitae after the closing date for receipt of
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applications but an invitation to do so was not
extended to him The respondents point out that in the
course of interviews each of the candidates, including
t he conpl ai nant, was all owed to expand on their CV if
they so wished. They further point out that if it is
being all eged that the Hospitals gave preferenti al
treatment to the successful candi date then he was
treated nore favourably than nmal es applicants.
Therefore, there was no discrimnation on grounds of

SexX.

The respondents reject Dr eeson’s claimthat the

i nterview panel had decided that the post would be
filled by a candidate with a subspecialty interest in
gynaecol ogy oncol ogy. They explain that a
Gynaecol ogi st with a sub-specialist interest in
gynaecol ogi cal oncol ogy was eventual ly appointed to the
post, however, the candidate, a female, who was |isted
as the second choice, and who woul d have been appoi nt ed
to the post if the first choice candi date had not
accepted the offer of appointnment, does not possess

this sub speciality.

The Interview Board rejects the conplainant’s

all egation that nmuch of the tine allotted to her
interview was wasted on trivia. The respondents
explain that the reason one of the Board nenbers did
not ask Dr d eeson any question was because the

Chai rman of the Interview Board had suggested, in
advance of interviews, that not every Panel nenber
shoul d ask a question of each candidate. The
respondents add that this would have applied to al

i ntervi ews.
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The conpl ai nant, the respondents point out, states in
her initial subm ssion that there were no direct or
famly related questions asked yet she comments that a
reference was made by the board to “years when you had
babi es”. The Hospitals state that the coment nade was
a conplinent to the conplainant as it referred to the
vast quantity of research work she was able to
undertake at the tine. They submt that the “sisters”
remark, in relation to the conplainant’s refusal to
participate in the Rotunda Hospital Sexual Assault

Unit, was used in a hunorous context and perhaps mldly
exasperated in tone but in no way could it be described

as sexi st.

(Rot unda Hospi tal)

The Rotunda Hospital submts that both hospitals woul d
have different priorities in relation to the post. 1In
the Rotunda the position involved the provision of
nostly, but not exclusively, obstetrics care and cover
and therefore the Rotunda wanted a generally trained
obstetrician and gynaecol ogi st who could take part in
the cover of the hospital. |In addition the Rotunda
Hospital was specifically | ooking for a candi date who
coul d devel op the ammi ocentesis service in the
Hospital. One of the candidates, the Rotunda points
out, had been involved in the establishnent and

devel opment of the service and this candi date, who was
eventually listed as second choice for the post, was
acting as locumin the position advertised at the tine

both of the adverti senent and interview.

The first nanmed respondent points out that its three
nom nees on the interview panel wanted anot her naned

candi date to be appointed to the post. The respondent
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here further points out that the nom nees of the Mater
Hospital wanted the ultinmately successful candidate for
the post and the majority of votes decided the matter.
The requirements of the Rotunda Hospital, the Rotunda
adds, are reflected in the fact that its choice, a
naned fermal e, was |listed as the second choice of the

panel .

(Mater M sericordiae Hospital)

The Mater Hospital rejects that qualifications and
experience were the only criteria used to eval uate
those interviewed. |If these were the criteria used
t hen there woul d have been no need to interview any
applicants. The Mater explains that general
suitability and potential were al so sone of the

criteria used to eval uate candi dat es.

The second naned respondent asserts that taking al
factors into consideration the Interview Panel

concl uded that the successful candi date had the
greatest potential to neet the requirenents of both
Hospitals. The Hospital adds that the second choice
candidate is a female and that if the first choice
candi date had turned down the job it would have been
offered to her. The respondent points out if this had
happened the conpl ai nant woul d have had no case under
t he Act.

Concl usions of the equality officer

The conpl ai nant al |l eges that both naned respondents

di scri m nated agai nst her on the grounds of her sex in
terms of Section 2(a) of the Enploynent Equality Act,
1977 and in breach of Section 3 in relation to her
failure to be appointed to the post of

10
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Qostetrici an/ Gynaecol ogi st .

Dr 3 eeson’s case in essence is that by all neasurable
criteria she was nore qualified for the post than the

successful mal e candi dat e.

The two naned respondents reject the allegation that
there was any discrimnation against Dr deeson. They
mai ntain that the allegations by the conplainant in
support of her claimof unlawful discrimnation are

vague and unsubstanti at ed.

The first named respondent, the Rotunda Hospital, points
out the selection decision was decided by the majority
votes of the nine nmenber interview panel and as its
three nomnees on it favoured the reserve candidate i.e.
a female, a case of unlawful discrimnation against it

i s not sustainabl e.

The second naned respondent, the Mater M sericordi ae
Hospital, argues that if qualifications and experience
were the only criteria used to eval uate those
interviewed there would have been no need to interview

any applicants.

In the investigation of cases of alleged discrimnation
inrelation to the filling of posts, it is my opinion,
that it is incunbent on an Equality officer to have
regard to all candidates not nerely the successful

candi date(s) and the conplainant(s). 1In the present
case | consider that it is particularly inportant to
have regard to the fact that a female was selected as a
reserve candidate. | note that six applicants were

invited to interview but only five candidates, two nale

11



and three femal e, attended for intervi ew

It is well recognised that in naking an allegation of
discrimnation it is difficult for the person making
the allegation to produce direct evidence to support
hi s/ her contention that discrimnation was practised
agai nst him her. Consequently, as direct evidence wl|
sel dom be available to a conplainant, it is often
necessary, in investigating a dispute of alleged

di scrimnation under the Act, to exam ne the totality
of the evidence and to consider whether or not on the
bal ance of probability that the evidence infers that
t here has been unl awful discrimnation.

| note that the conplainant, in her initial witten
statenent in support of her claimof unlawful

di scrimnation, alleges (a) she had conpl eted the
specified requirenments and the mal e candi date had not
(b) the nal e appointee was allowed to re-submt his
application after the closing date, (c) she had nore
experience than the nmale candidate in the chosen
sub-speciality of gynaecol ogi cal oncol ogy and (d) her
academ c achi evenents were hi gher those of the nale
candi date. | propose now to exam ne and to consi der
t he evidence available to ne on these allegations as to
whet her or not they establish or infer unlawful

di scri m nati on.

The cl ai mant asserts that she neet the criteria for the
post as advertised and the mal e appointee did not on the
basis that the nal e appoi ntee had conpl eted only four
years in the practice of obstetrics instead of the
advertisenent requirenent of “at |east five years of

whi ch were devoted to obstetrics and gynaecol ogy.” The

12



5.7

5.

5.

8

9

respondents maintain that Dr deeson is incorrect in
this assertion because gynaecol ogy/obstetrics are

regarded as one speciality.

In the course of the joint hearing the conplainant in
response to the Equality Oficer stated that as she
understands all the other candidates satisfied the terns
of the advertisenent as interpreted by her. In ny

opi nion, as the other candidates, a male and two

femal es, nmet the conplainant’s definition of the
advertised requirenents for the post, | could not hold
or take an inference here that the claimant was treated
| ess favourably than the mal e appoi ntee because of her

SexX.

| note, froma witten statenent by the conpl ai nant
presented at the hearing, that she states that “whether
Comhairle’ s stipulated five years m ni num trai ni ng
refers to obstetrics and gynaecol ogy as a joint
Speciality or at least five years training (not
necessarily exclusively) in each of obstetrics and
gynaecol ogy is a noot point. Four years in obstetrics
appears to fall short of the expected requirenent.”
Even allowi ng for the conplainant’s argunment here the
respondents’ acceptance of the successful candidate’s
| evel of training in obstetrics equally inpacted on al

t he ot her candi dat es.

In support of her case Dr 3 eeson points to the fact
that the mal e appointee was allowed to re-submt his
application after the closing date. Wile the

conpl ainant may feel that she treated | ess favourably
than the mal e appoi ntee because of her sex the reality

is that the effects of the acceptance of a further nore

13



.10

11

up todate Currilum Vitae fromthe successful candi date
applied to the other female and nmal e candi dates. |
note that in the course of the joint hearing | was
infornmed by the first named respondent’s representative
that it is the recollection of the interview board
menber Dr McKenna that one of the other female
applicants submtted material after the closing date

for applications.

The respondents reject Dr deeson’s claimthat the

i nterview panel had decided to sel ect a gynaecol ogi st
with a sub-speciality interest in gynaecol ogi ca

oncol ogy. The first naned respondent alleges that it
is not possible to stipulate a speciality unless
Comhairl e Na hGspi deal has stipulated it and in the

present case the Conhairle had not done so.

Even if the conplainant is correct when she states this
decision narrowed the field to the nmal e appoi ntee and
hersel f the consequences of such a decision was to
treat the other male and femal e candi dates | ess

favourably than them

The fact that the conplainant, in the circunstances
pertaining here, had or had not nore experience than
the mal e candi dat e(successful) in the sub-speciality of
gynaecol ogi cal oncol ogy does not give rise, in ny

opinion, to an inference of sex discrimnation.

Dr d eeson in support of her case of unlawf ul
di scrimnation maintains that she had hi gher academ c

achi evenents, than the applicant appointed to the post.

| note that the second naned respondent, in a

14
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subm ssion received after the hearing, contends that
the ot her mal e candi date had hi gher academ c

achi evenent than both the conplainant and the
successful candidate. | further note that the first
named respondent argues that the femal e reserve

candi date “had an equi val ent anount of publications as

t he conpl ai nant.”

It seens to ne that the conplainant’s argunent here to
have any real value | would have to be satisfied that
her academ c achi evenents were equal or higher than al
the candi dates. Having regard to the C V.s of all the
candidates it seens to ne that they all had significant
| evel s of academ c achi evenent. Furthernore, having
regard to achi evenents of the two aforenenti oned
unsuccessful candidates | could not hold that their
achi evenents are |less significant than those of the

conpl ai nant .

Not wi t hst andi ng the views expressed in the preceding
paragraphs | will now give nmy opinion on the
conpl ainant’ s achi evenents vis a vis those of the

appoi nt ee.

| note that the respondents do not dispute the
conplainant’s inpressive qualifications and
achievements. | further note that Dr d eeson had
significantly nore publications, presentations and
articles relating to obstetrics, gynaecol ogy and

oncol ogy conpared to the appoi nt ee.
The second naned respondent, however, naintains that

t he successful candi date had achi eved nore than the

conpl ai nant had when one equates post-qualifications

15



experience. | note that no issue was taken on behal f
of the conplainant in regard to this assertion. The
Mater subm ts that:

t he appointee had a fellowship in surgery which

t he cl ai mant does not have

t he appoi ntee “obtained his fellowship by w nning
the d axo/lvo Drury award in open conpetition”

unli ke the conpl ai nant “who appears” to have

obtai ned her fellowship in gynaecol ogi cal oncol ogy
“through a nedi cal contact”.

the award gave himthe option to train in many
centres around the world “he chose the Princess
Mar garet Hospital Toronto because of its

i nternational reputation”.

t he successful candidate, after |ess than twelve
nmont hs service as a Registrar in the Sir John
Radcliffe Hospital, Oxford, was appointed from
approximately fifty applicants as a Senior

Regi strar in that hospital

he was the youngest applicant for the Senior
Regi strar post at Sir John Radcliffe Hospital.

| note that the conpl ai nant obtai ned the required
qualification sone five years before the appointee. It
therefore follows that she had a greater opportunity to
add to her qualifications and achi evenents than the
appoi ntee. However, | amreluctant, having regard to
the the period of tinme it took the appointee to attain
the | evel of achievenent he reached, to hold that his

16
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achi evenents are |l ess inpressive than those of the

conpl ai nant.

The conpl ai nant maintains that the Mater Hospital plays
down the inportance of academ c achi evenent and accuses
it of being “dishonest....... to describe the post of

Gynaecol ogy at that hospital as a service post”.

| note that the respondents acknow edge that both
hospitals are teaching hospitals. | further note that

t he descriptions of the duties (Appendix 1), as outlined
in docunent entitled, “Mater M sericordi ae
Hospi t al / Rot unda Hospital, Consultant

(bstetrician/ Gynaecol ogi st”, nakes reference to
“service” in connection with five of the eight duties
mentioned. The remaining three headings refer to
teaching, training and research. It seens to nme, having
regard to the description of the duties as outlined in

t he af orenenti oned docunent, that the enphasises is
greater on “service” than on any other duty. Even if
there are differences in the type of "service” provided
in district and county hospitals conpared to the
respondent hospitals, as clained by Dr G eeson, | am
satisfied on the evidence before ne that “service”
however, it is defined, was an inportant requirenent for

t he post here.

Having regard to the views that | have expressed in
paragraphs 5.6 to 5.13, on the conplainant’s nmain

al l egations, | cannot hold that a prima facie case of
unl awful discrimnation has been established by the

conpl ai nant.

A feature of Dr 3 eeson’s case as presented, is that it

17
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focuses on her suitability for the position vis a vis
the successful candidate. However, as already stated,
it is my opinion it is incunmbent on ne to have regard
to the panel’s selection of a fenale as the reserve
candi dat e.

It was ny intention at the joint hearing held wth the
parties to raise with the conpl ai nant her views on her
suitability for the position vis a vis the other
unsuccessful candidates, in particular the female

sel ected as the reserve candidate. In response to ny
initial questions on the reserve candi date the

conpl ainant stated that they had different
sub-specialities and while their experience was sim/l ar
her (conplainant) |evel of experience was greater.

When Dr d eeson pointed out that she had difficulty on
comenting on the unsuccessful candi dates, as she was
not in possession of their C. Vs, | did not question her
further in this area.

At the hearing | sought the outstanding C.Vs. | note
in a subm ssion on behalf of the conpl ainant, received
after the C. Vs had been copied to the conplainant’s
representative, that it is silent on the C Vs.

In the subm ssion, referred to in the preceding
paragraph, Dr Coughlan is accurately quoted as stating
in the course of his evidence at the hearing that the
reserve candi date’ s gynaecol ogi cal cancer training was
“comng along nicely” while she filled the | ocum
consul tant post at the Mater in 1995/96. M notes of
Dr Coughl an’s evidence, who was al so on the interview
panel, inter alia, state that “she devel oped well into

the job” and that in his opinion “she was fit for the

18
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Vet er” .

The first nanmed respondent, naintains that the

sel ection decision was by majority vote of the nine
menber interview panel and its three nom nees on it
want ed anot her candi date, a female candidate. The
conplainant’s representative argues, in the

af orenmenti oned subm ssion, that the placing of this
particular female as a reserve candidate “was nerely a

courtesy to the Rotunda Hospital”

Havi ng given careful consideration to the evidence
available to nme in relation to the “reserve” candi dat e,
who | note held the position on a |locumbasis prior to
and at the tine of the interviews, the evidence is not
such that | could hold that there was anything untoward

in regard to her selection as the reserve candi date.

| note that Dr deeson in further support of her claim
of unlawful discrimnation, makes a nunber of points in
relation to the conduct/performance of the interview
board. | will now consider whether or not the actual
process adopted by the Board in its selection of the
successful candi date establishes or infers

di scrimnation on the grounds of sex.

On the nake up of the interview panel | recognise that
it consisted of eight nales and one female. Wile

addi tional fermale nmenbers, instead of male nenbers, may
have nmade for a nore bal anced board and be seen to be a
saf eguard agai nst sex discrimnation, a board nade up
with a mpjority of menbers of one sex doe not of itself

constitute an i nference of sex discrimnation.

19
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interview was perfunctory in nature and that tinme was
wasted on trivia to have any value here | would have to
be satisfied that the interview was conducted in such a
way as to indicate that she was treated | ess favourably
than the mal e candi dates. The nere fact that the
interview panel did or did not waste valuable tinme at
her interview of itself does not infer sex
discrimnation. | amnot satisfied, on the evidence
avai lable to nme, that her interview was conducted any

differently than the interviews of the nale candi dates.

| should add here that the fact that a nmenber of the
board did not ask any questions of the conpl ai nant does
not give raise to an inference of a sex bias,
particularly, having regard to the fact that there were
ni ne menbers on the interview board and the duration of

her interview was sone 45 m nutes.

| note that the respondents state that the interview
set no specific criteria in regard to the post and that
notes taken by nenbers of the Board in the course of
the interviews are no |l onger available. | further note
t hat contact was made with others outside the Board
regarding the candidates. It seens to ne that an
interview board that does not set assessnment criteria

| eaves itself open to the charge of |acking
objectivity. However, while the sel ection nethod
adopted by the Board here, in ny opinion, was

unsati sfactory, | cannot hold that its shortcom ngs

i npacted only on the conpl ai nant or the other fenales

appl i cants.

5.22 Dr deeson submts that references by the interview
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panel to “the years when you had you babi es” was
discrimnpatory in that it would not have been directed
a mle. | note that both respondents maintain that
this remark was intended to be a conplinent to the
conpl ai nant because of the vast quantity of research

wor k undertaken at that time.

| note that the conplainant in the quite detailed
outline of her case, in her referral to the Labour
Court, which it is understand was conpleted by or with
t he assi stance of the Enpl oynent Equality Agency, nakes
no reference of discrimnatory remarks directed at her.
| further note that the conpl ai nant nmakes reference to
the aforenentioned remark in her initial subm ssion and
that she puts it thus “Although there were no direct
personal or famly-related question, reference was nade
to the ‘years when you had your babies’ during the
interview.” This subm ssion nmakes no further coment

on the renark.

It is clear that this remark could not have been nade
to a mle. The fact that a remark could only be
directed at a person of the opposite sex of itself does
not infer sex bias. | amsatisfied, however, that the
remark identified a particular period in the
conplainant’s career. Having regard to the context in
which the remark was made | amof the viewthat it was
not discrimnatory or that it infers a sex bias against

wonen.

In addition to the aforenentioned remark Dr d eeson

conpl ai ns about another comment by Dr McKenna, in
relation to her refusal to participate in the Rotunda

Hospital’s Sexual Assault Treatnent Unit, “that’s fine,
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sink the sisters”. | note that the conpl ai nant nakes
reference, in her initial subm ssion, to being

repri manded for her refusal not to participate in the
Unit but makes no reference to the remark itself. |
further note that the first naned respondent refers to
t he phrase as “hunorous and perhaps mldly exasperated
intone”. It seens to ne that the conplainant’s
initial reaction of being reprinmnded because of her
refusal to participate in the work of the Unit is a
nore reasonable interpretation of the board nenber’s
remark than to interpret the comment as a sex bias
remark. It is appropriate here to add that
participation in the work of the Unit was not part of

t he post in question.

| note the two remarks that Dr d eeson conpl ai ns about
were made by a nenber of the interview board nom nated
by the Rotunda and that that Hospital maintains that

its preference for the post was another femal e who was
also unwilling to work in the Unit. | further note

that this female was selected as the reserve candi date
and that | have found there was nothing untoward about
her selection. Having regard to the evidence avail abl e
on the issue of the “remarks” | amreluctant to hold
that it establishes or indicates a bias against the

conpl ai nant because of her sex.

In the precedi ng paragraphs | have consi dered Dr

G eeson’s claimhaving regard to the different aspects
of the case. | now propose to exam ne the totality of
t he evidence and to consider whether or not on the

bal ance of probability that the evidence infers that

t here has been unl awful discrimnation.
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| consider that nost of the arguments made by the
conpl ai nant coul d have been equally nmade by any of the
ot her unsuccessful candidates. It seens to ne as the
candi dates are of both sexes the totality of the
evi dence on the issues considered by ne does not infer

sex di scrimnation.

| have considered the case of Wallace -V- South Eastern
Education and Library Board (1980, IRLR 193), which the
Enpl oyment Equal ity Agency submts is relevant in the
present case. In that case the Industrial Tribunal
stated a case on three points to the Northern Irel and
Court of Appeal and I note that the Tribunal had found
that Ms Wal |l ace was the superior candidate to the nale
appointee. | consider that the case cited would only
have any relevance here if | found that the conpl ai nant
was better or equal to the successful candidate for the
post in question. On the evidence available to nme I am

not in a position to so find.

The case before nme, as presented by the conplainant, is
essentially that the named respondents jointly

di scrim nated against her. | note that the respondents
here are separate entities and that they have in
certain areas drawn distinctions between their
respective cases. | have given all the evidence
avai l able to ne careful consideration and it is not
such that | can hold that either respondent, as a
separate entity, directly discrimnated on grounds of

sex agai nst Dr d eeson.
In reaching ny conclusions in this case | have taken

into account all the subm ssions both oral and witten
made by the parties. Having regard to the views that |

23



have expressed in the preceding paragraphs | am
satisfied that there was no unl awful discrimnation
agai nst the conplainant. Accordingly, | find that the
respondents did not discrimnate either jointly or

excl usively against Dr deeson in contravention of
Section 3 in ternms of Section 2 of the Enpl oynent
Equality Act, 1977.

Recomendati on

In view of ny conclusions in the precedi ng paragraphs,
| find that the Rotunda Hospital and/or the Mater

M sericordiae Hospital did not discrimnate against Dr
Noreen G eeson contrary to the provisions of the

Enpl oynent Equality Act, 1977.

Jimd erkin,

Equality O ficer,

23rd June, 1999
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