EMPLOYMENT EQUALI TY ACT, 1977

EQUALI TY OFFI CER S RECOMMVENDATI ON NO. EE 44/ 1999
PARTI ES

PATRI CK JORDAN

AND

DEPARTMENT COF JUSTI CE, EQUALITY and LAW REFORM

File No: EE 10/1999

1 Di spute
11 This dispute concerns a claimby M. Patrick Jordan that
t he Departnent of Justice, Equality and Law Reform
di scrim nated agai nst himon the grounds of his sex in
terms of section 2(a) of the Enploynent Equality
Act , 1977 and in contravention of section 3(2)
of the Act in relation to pronotion.
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2.3

Backgr ound

I n February 1998 the Departnent of Justice, Equality and
Law Ref orm advertised a conpetition for pronotion to the
post of Clerk grade 11. M. Jordan, a prison officer
was one of the 173 applicants. 1In total 166 candi dates,
125 male and 41 femal e sat the witten exam nation

Those who passed the witten conpetition advanced to the
interview stage of the conpetition. M Jordan was
interviewed. The result of the interviews, announced in
Cct ober, 1998, was that 18 males and 13 femal es were

pl aced on the pronotion panel. M Jordan was not pl aced
on the panel.

M Jordan points out that some 54% of femal e candi dates
wer e successful as conpared to 28%in respect of male
applicants. He believes that the outcone of the
conpetition anmounts to discrimnation against himon the
grounds of his sex.

In April 1999 M Jordan referred the dispute against the
Departnent of Justice, Equality and Law Reformto the
Labour Court. The Labour Court referred the case an
Equality O ficer to investigate and issue a
recomendati on. Subsequent to receipt of subm ssions
fromboth parties the Equality O ficer held a joint
hearing with the parties on 15 Septenber 1999.

Subsequent to the hearing the Equality O ficer received a
further subm ssion fromthe conplainant and a response to
it fromthe Departnent.

Summary of the Case

The conplainant largely relies on statistical evidence in
support of his case that the Departnent of Justice,
Equality and Law Reform di scri m nated agai nst himon the
grounds of his sex inrelation to the Cerk 11
conpetition. The conpetition consisted of two stages.
The applicants who were successful in a witten

exam nation, the first stage, were invited to the next
stage an interview. The relevant details in relation to
the conpetition are as foll ows:

Mal e Femal e Tot al
Applicants 132 (76% 41 (24% 173
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3.2

3.3

3.4

I nterviewees 64 (73% 24 (27% 88

Successf ul 18 (58% 13 (42% 31
18 out of 64 nmal es pronoted: - 28% success rate
13 out of 24 fenales pronoted: - 54% success rate

The Departnent accepts that the percentage of femal es who
were successful at interviewin the 1998 conpetition is
somewhat hi gher than the percentage applicable to males.
The Departnent adds that the trend throughout the
conpetition appears to have been fairly equal between
both genders and accordingly the Departnent does not see
that this fact is indicative of a policy of

di scrim nation agai nst either gender.

In relation to previous conpetitions, details furnished,
the respondent submts that it appears that both genders
fared reasonably well and again this fact does not
indicate any policy of discrimnation on the part of the
Department. The respondent al so points out that
proportionately nore males than femal es appear to be in
the pronoted ranks does not indicate a policy of
pronoting nore females than nmales, as indicated by the
conpl ai nant.

M Jordan considers that he was unfairly marked by the

i nterview board under sone(identified) assessnent

headi ngs. He al so considers that two areas of
guestioning of himby the board was in contravention of
the board' s instructions on "Equality and Rel at ed

i ssues”. The Departnent maintains that the board acted
fairly inrelation to the marks it awarded and it was not

in contravenetion of the guidelines.

3.5 The conplainant states that a nunber of the successful

femal e candi dates are currently job-sharers and that this
has cost advantage for the enployer. He goes on to state
that the respondent "discrimnated against ne in the
conpetition on the foll ow ng grounds.

Being male, it was less viable (froma cost point
of view) for the Departnent to pronote ne."
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3.6 The Departnent rebuts M Jordan's aforenentioned
assertions. It points out that only three of the fenual es
pl aced were job-sharers and on pronotion to Cerk 11 two
are still job-sharers, and the other has resuned
full-time duty. The Departnment contends that the fact
that 23% of all job-sharers in the Prison service are
mal e further underm nes the conplainant's viewpoint that
femal es alone are interested in job-sharing.

4 Concl usions of the Equality Oficer

41 The conplainant's case of direct discrimnation against
hi m by the respondent on the grounds of his sex revol ves
around the fact that an exam nation of statistics in
relation to the 1998 Cerk 11 conpetition shows that
femal es had a hi gher success rate than males. In ny
opi nion, statistics can often be useful in deciding
whet her or not there is an inference of discrimnation.
However, statistics alone are seldomsufficient to
establish a claimof discrimnation.

42 | note that the conplainant feels that the interview
board did himan injustice in both the marks awarded and
inits line of questioning him | now propose to comment

on these i ssues.

M Jordan states that there were questions asked of him
t hat breached the interview board’ s instructions as
outlined in t he docunent headed “Equality and rel ated
i ssues”, Appendi x 1. He points out that he was asked
about experience in different prisons conpared to St
Patrick s (heading 6) and guestions which referred to
the P.C. W agreenent (heading 10). As these
guestions are clearly unrelated to sex | could not hold
t hat they infer a bias against himon the gr ounds
of his sex.

In regard to the marks awarded to him | note that the

t ot al of the conplainant’s marks were such that both
mal e and femal e candi dates scored nmuch hi gher than him

I n these circunsatnces | cannot find that the narks

awar ded by the board give rise to an inference of sex

di scri m nati on.

43 | note that the conplainant in support of his case of
di scrimnation argues that as sone of the successfu
femal e candi dates were job-sharers "it was | ess viable
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4.4

4.5

4.6

for the Departnment to pronote” him | have given this
contention consideration and it seens to ne as only three
of the applicants were job-sharers and as only two of the
successful fenal es remained as job-sharers that the cost

inplications in the context of the prison pay bill is
m nuscule. | should state that the conplainant's
argunent on "costs" applies equally to all non

j ob-sharers applicants, regardless of their sex. | do

not consider that there is any nerit in M Jordan's
argunent here in the context of the 1977 Act.

Wien | put it to M Jordan, in the course of the joint
hearing held - had he any case to make in relation to the
witten stage of the conpetition ? he replied in the
negative. However, in a subm ssion subsequent to the
heari ng, he pointed out that an unsuccessful candi date,
such as hinself, could have had a better witten

exam nation result than a pronoted candi date. He added
that "a witten exam nation tests a candi dates nuneracy
and literacy - both inportant for a senior clerical
position."

| note and accept the Departnent's statenent that the
witten conpetition was a neans to qualify to the
interview stage of the conpetition. | further note that
the conplainant's argunent here are sex neutral in that
it could apply equally to mal e and fenmal e candi dat es.

| have | ooked at the details of the outcone of the
witten stage and | note that the fenmal e applicants
outperfornmed the male applicants i.e. 64 males from 132
were successful (48% and 24 fermales from 41 were

successful (58%. | should point out that the identities
of applicants were unknown to the paper markers as only
exam nation nunbers appeared on their answer papers. It

seens to ne as females perforned better than males in the
witten stage that this outconme does not |end support to
the conplainant's case of unlawful discrimnation

| recognise, as M Jordan points out, that there are sone
differences in the figures furnished by the Departnent to
hi s Union conpared to those supplied in the course of
this investigation. However, | consider these

di fferences so slight as to make themirrelevant to ny

i nvesti gati on.
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4.7

It is quite clear fromthe statistical evidence, in
respect of those who advanced to the interview stage,
that the femal e applicants had a better success rate at
54% as conpared to 28% in respect of male applicants.

In the absence of any real case in support of M Jordan's
claimthat the "statistical" outcone of the conpetition
amounts to unlawful discrimnation it is nmy opinion the
statistics here alone are not such that | could find that
they establish or infer discrimnation.

In the course of the joint hearing | raised with the
conpl ai nant the question of whether or not he should have
been placed on the pronotion panel but for the all eged

di scrimnation. He responded to the effect that he could
not say one way or the other. | should state here that
the Departnent infornmed ne that that there were mal e and
femal e applicants who scored higher marks than M Jordan
who were not placed on the pronotion panel. | therefore
cannot hold, even if | had found that the conpetition was
di scrimnatory, that M Jordan should have been incl uded
on the successful panel.

Recommendation

In view of ny conclusions in the precedi ng paragraphs,
find that the Departnent of Justice, Equality and Law
Reform did not discrimnate against M Patrick Jordan
contrary to the terns of the Enploynent Equality Act,
1977.

Jimclerkin,
Equality O ficer.
10t h. Novenber, 1999
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di scrimnation. He responded to the effect that he could
not say one way or the other. | should state here that
the Departnent infornmed ne that that there were mal e and
femal e applicants who scored higher marks than M Jordan
who were not placed on the pronotion panel. | therefore
cannot hold, even if | had found that the conpetition was
di scrimnatory, that M Jordan should have been incl uded
on the successful panel.

Recommendation

In view of ny conclusions in the precedi ng paragraphs,
find that the Departnent of Justice, Equality and Law
Reform did not discrimnate against M Patrick Jordan
contrary to the terns of the Enploynent Equality Act,
1977.

Jimclerkin,
Equality O ficer.
10t h. Novenber, 1999



