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DI SPUTE

Thi s di spute concerns a claimby Ms Maureen Travers
that the O fice of the Revenue Conm ssioners

di scri m nated agai nst her on the grounds of her sex in
ternms of Section 2(a) of the Enploynent Equality Act,
1977 and in contravention of Section 3 (2) of the Act
inrelation to pronotion

BACKGROUND

Ms Travers is enployed as an Inspector of Taxes since
1975. One of the nethods of pronotion from her grade
to the next grade is based on the systemseniority
subject to suitability. On a nunber of occasions from
1981 Ms Travers has been advi sed that she was
considered unsuitable for pronotion. |In md-1997, M
Travers mai ntains, she was advised by her District

Manager that he considered her suitable for pronotion.

In early February 1998 Ms Travers was inforned, after a
negative recomendati on by a review board, that she had
been deened unsuitable for pronotion. The Union

mai ntains that the effect of this decision was to
renove her fromthe position of nbst senior suitable
officer for pronotion to the higher G ade |Inspector of
Taxes and contrary to the terns of Enploynent Equality
Act, to the benefit of a person of the other sex.

In July, 1998 Ms Travers through her Union referred the
di spute against the Ofice of the Revenue comm ssioners
to the Labour Court. The Labour Court in Cctober, 1998
referred the case to an Equality Oficer for

i nvestigation and recomendati on.

The Equality Oficer subsequent to the receipt of
witten subm ssions fromthe Union and the Ofice of

t he Revenue Conm ssioners held a joint hearing with the
parties in April, 1999 and arising fromthe hearing he
received further subm ssions fromthe parties. The

| ast correspondence received in the matter was in
January, 2000.

COMPLAI NANT" S CASE

The Union submits that Ms Travers was discrimnated on
the grounds of her sex in terns of Section 2(a) and in
breach of Section 3 in relation to pronotion. The Union
expl ai ns that one nethod of pronotion fromone grade to
the next in the Ofice of the Chief Inspector of Taxes
Is based on the systemseniority subject to suitability.
The conpl ai nant states that in February 1998 she was
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verbal |y advi sed by her Regional Director that she had
been deened unsuitable for pronotion. The effect of
this decision was to renove her from her position as the
nost senior suitable officer for pronotion to the higher
Grade I nspector to the benefit of a person the other
sex.

The conpl ai nant mai ntains that in 1997 her Regi onal
Manager advi sed her that he considered her now suitable
for pronotion and woul d be recommendi ng accordingly. On
18 Novenber, 1997 the Director of Personnel wote to M
Travers stating“as you know, you have, in the past been
consi dered unsuitable for pronotion to the grade of

| nspect or of Taxes, Hi gher Grade, this position has not
changed. However, if desired by you, the position nmay
be further reviewed specifically at this tine”. M
Travers states that she was taken aback by this letter
and foll ow ng discussions with her Union took up the
invitation, contained in letter of 18 Novenber 1997,
copy at Appendix 1, to make a subm ssion on her career
and to attend a Revi ew Board.

The Union submts that the line of questioning of the
review Board had little to do with her performance as an
I nspector and if anything was nore |ike an interview for
conpetitive pronotion, which is an entirely different
process. The Union argues that past assessnents of the
conpl ainant are irrelevant to the alleged discrimnation
here because she was defined as unsuitable follow ng an
i nterview process, which had not been applied to others.
The Union points that the systemof pronotion in
contention here is seniority subject to suitability, and
that the nost senior person pronoted subsequently was
not subjected to a Review Board or a test in relationto
the qualities, of which Ms Travers has been found

| acki ng.

The Enpl oynent Equality Act 1977, the Union states,
requires equality of treatnment between Ms Travers and
the male who was ultinmately pronoted with regard to the
nmet hod of assessing their suitability for pronotion. It
is clear, the Union maintains, that this did not happen
and that Ms Travers was subjected to a process which has
not been applied to any of the candi dates successful in
pronotion fromthe grade of Inspector of Taxes to Hi gher
Grade, based on seniority subject to suitability.

Under the Enpl oynent Equality Act, the Union submts,
that the Revenue Conm ssioners are required to have



nmet hods of pronotion, which are open, transparent and
consistent. The Union states that

"The nmethod applied to Ms Travers was not open.
Firstly, she was advised that she had been deened
unsui tabl e and that the position had changed. The
evi dence is that she was deened 'not yet suitable'
and that it had changed. |In support of this, the
Revenue Comm ssioners' in correspondence with the
Union confirns that Ms Travers was only called

bef ore the Revi ew Board because the recomendati on
with regard to pronotion had changed. Secondly,
the systemwas not transparent in that Ms Travers
was advi sed that the purpose of the review Board
was to review her suitability. This is not
apparent fromthe line of questioning at the
interview, and in any event, it did not apply to
ot hers, therefore, she was singled out for a
particular type of interview. Furthernore, she
was not given the outconme of that process and

m ght not have been given it, but for the fact
that she asked sone two nonths |ater to be advised
of it. It took a further three nonths to have
that outconme confirmed in witing. Thirdly, the
process only applied to her and not to others
pronoted before or after her. Therefore, the

conmm ssioners were not consistent."

3.6 The Union naintains that it is clear fromthe evidence

that Ms Travers was treated differently and that the
effect of that treatnment was that a nmale was pronoted in
her place. The Union asserts that it is already

establi shed by the European Court of Justice that the
notive behind the different treatnment is irrelevant if
the effect is to discrimnate. The effects of M
Travers treatnent here is that she was discrimnated
agai nst.

RESPONDENT’ S CASE

The Revenue Conm ssioners deny the allegation that they
di scrim nated against Ms Travers. They state that she
was not treated |l ess favourably than a man. The

Comm ssioners maintain that Ms Travers was not pronoted
because it was the consi dered opinion of managenent t hat
she did not have the qualities required for the Higher
Grade and that she would not be capabl e of discharging
the duties of the higher grade - views which has been
hel d consistently, since 1981, notw thstandi ng regul ar
revi ews.
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any tinme, deenmed suitable for pronotion to the grade of

I nspector of Taxes (H gher Grade) and therefore she has
never been the nobst senior suitable officer in the grade
of I nspector of Taxes. The respondent further asserts
that the situation alleged by the Union of "renoving her
fromher position as the nost senior suitable officer
for pronotion" does not arise.

In the case of pronotion by reference to seniority
subject to suitability, the nost senior person in the

| nspect or of Taxes grade who is considered suitable for
pronotion is deened to be the best qualified officer.
In order to be considered suitable for pronotion, the
of fi cer nust be considered capable of performng the
full range of duties at the higher grade and it nust be
borne in mnd that while satisfactory performance in the
current grade is an obvious prerequisite it does not
automatically or necessarily indicate suitability for
pronotion to the higher grade.

On a nunber of occasions from 1981 to 1995 Ms Travers
was advi sed, orally, that she was not suitable for
pronmotion. In md-1997 the conplainant's | ocal Manager
advised that, in his opinion, Ms Travers status wth
regard to suitability for pronotion warranted a review.
Ms Travers accepted the offer of a review of suitability
for pronotion and a neeting took place in Decenber

1997. The respondent points out that the review process
has been applied to the grade of I|nspector of Taxes

(Hi gher Grade) as well as the Inspector of Taxes grade
and to nmen as well as wonen.

In relation to the review board, Ms Travers, the

Conmi ssioners maintain, was treated in the sanme nmanner
as three other Inspectors of Taxes, one wonen and two
men, who were in a simlar position to her (i.e. they
wer e consi dered unsuitable for pronotion and recent

I mprovenents had been noted). The Conmm ssioners state
that these four I nspector of Taxes were offered a review
of their suitability for pronotion, two accepted the
offer - the conplainant and a nale colleague. 1In the
Board's view it did not consider that Ms Travers had
denonstrated suitability for the nore advanced duties of
the grade of |nspector of Taxes (H gher G ade), the
Chi ef I nspector accepted the recommendati on of the

Boar d.

On 6 February, 1998, the respondent asserts, that her
Regi onal Manager visited the conpl ai nant and i nforned



her of the outcone of the review The respondent adds
that the visit was pronpted by the Regi onal Manager
being formally advised of the Chief Inspector's

deci sion. The conpl ainant, the Conm ssioners state, did
not ask the Regi onal Manager about the position prior to
that visit nor did she ask himfor a statenent of the
position in witing. A witten statenent was requested
by the Union on the conplainant’s behalf on 10 March
1998 and this was provided by the Director of Personne
on 23 April 1998.

5 CONCLUSI ONS OF THE EQUALI TY OFFI CER

5.1 The Union’s case in essence is that the deci sion,
conveyed to the conplainant in February, 1998, that she
was deened unsuitable for pronotion had the effect of
renoving her fromthe position of nost senior suitable
of ficer for pronotion to the higher G ade |nspector of
Taxes, and contrary to the terns of Enploynent Equality
Act, to the benefit of a person of the opposite sex.

The O fice of the Revenue Commi ssioners deny that there
was any di scrimnation against the conplainant. They
mai ntain Ms Travers was not pronoted because it was the
consi dered opi ni on of managenent that she did not have
the qualities required for the H gher G ade.

5.2 The system of promotion at the core of this case is one
based on seniority subject to suitability. The
conpl ai nant asserts that in 1997 she was advi sed by her
Regi onal Manager that he considered her now suitable for
pronmotion and woul d be recomendi ng accordingly. The
respondent denies that the Regional Manager infornmed her
that she was suitable for pronotion. The Comm ssioners
maintain it was on foot of the opinion of her I|ocal
manager that the Director of Personnel wote to the
conpl ai nant offering her a review of her suitability for
pronotion. | note that this letter, copy at Appendi x 1,
al so states “as you know, you have, in the past been
consi dered unsuitable for pronotion to the grade of
| nspector of Taxes, H gher Grade, this position has not

changed”.

| am satisfied, on the evidence avail abl e, that
favourabl e comments on the conplainant’s suitability for
pronotion in 1997 were from her | ocal nmanager. However,
| amalso satisfied that it was outside the remt of

| ocal managenent to deem Ms Travers suitable for

pronoti on.
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her suitability for pronotion and she attended before
the Review Board in Decenber, 1997. The Comm ssioners
submt, and | accept, that the purpose of the Board is
to consider the suitability of those officers with a
guestion mark against themas regards suitability for
pronotion and that the process applies to nales and
females in the conplainant's grade. | note, on the
evi dence available to nme, that the sanme offers were
extended to three other officers, two male and one
femal e, who found thenselves in simlar positions to
that of Ms Travers. | further note that one of these
officers, a male, accepted the offer. | therefore
cannot hold that there was discrimnation or an

i nference of discrimnation attached to the offer
extended to the conplainant to attend before the Review
Boar d.

| note that the Union in its referral formto the
Labour Court gives the date of discrimnation as 6
February, 1998, which is the date that Ms Travers was

i nformed of the Chief Inspector’s decision. | further
note the Union asserts “that the effect of treating her
differently was that a male was pronoted in her place”,
who was not subjected to the sane process as the

conpl ainant. Notw thstandi ng ny opinion that there was
no unlawful discrimnation attached to the process
applied to the conplainant, it nay be useful to give ny
views on her treatnent vis a vis the “male pronoted in
her pl ace.”

The next pronotions based on seniority/suitability,
after Ms Travers review took place, were in Novenber
1998 when four fermales and two mal es were pronoted.

note that a male was the nost senior of the six and that
a female had the |least seniority (sixth position). It
seens to nme if Ms Travers had been regarded as the npst
senior/suitable officer for pronotion and that if she
was then renoved fromthat position, all officers deened
to be suitable for pronotion would have all noved up one
place on the list. As the six pronotions took place on
the sane day it follows that the male highlighted by her
Uni on as the beneficiary woul d have been pronoted
regardl ess of Ms Travers position on the list. It nust
also follow that the beneficiary was the person pronoted
last i.e. a female. Accordingly, the evidence before ne
does not establish or infer that there was any

di scri mi nation agai nst the conplainant in relation to

t hese pronotions.
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note that the Union argues that the system of
pronotion as applied to Ms Travers was not open,
transparent or consistent. In relation to the Union's
argunments on openness | do not accept that at any tine
was she deened suitable for pronotion. The nearest she
cane to that position was when she received favourable
coments fromlocal managenent. While | do not doubt
that these coments were honestly held views it was not
within |l ocal managenent’s remt, as already stated, to
deem the conpl ai nant suitable for pronotion. 1In
relation to the contention that the review system was
not transparent | note, in the first instance, the
system was applied to the conpl ainant and a nal e
colleague. 1In addition there is no evidence before ne
that the conplainant was treated by the Board in a
manner different to the nmale coll eague who al so opted to
appear before it. The third point nmade by the Union
that the process applied only to Ms Travers is not
supported by the evidence in that a nmale coll eague al so
opted to go before the review board. In relation to
those pronoted | note that they came from both sexes.

Having regard to the views that | have expressed in the
proceedi ng paragraphs | amsatisfied that Ms Travers was
not “treated | ess favourably than a person of the other
sex”. In reaching nmy conclusions in the present case |
have taken into account all the subm ssions both ora

and witten nmade by the parties.

RECOMVENDATI ON

In view of ny conclusions in the precedi ng paragraphs,
| find that the Ofice of the Revenue Conm ssioners did
not di scrim nate agai nst Ms Maureen Travers contrary to
t he provisions of the Enploynent Equality Act, 1977.

Jimd erkin,



Equality O ficer.

02 February, 2000.



