OFFI CE OF THE DI RECTOR OF EQUALI TY | NVESTI GATI ONS

EMPLOYMENT EQUALI TY ACT, 1977

EQUALI TY OFFI CER S RECOVMENDATI ON NO.  EE14/ 2000

PARTI ES

M5. CLAI RE BRESLI N

{Represented by O Mara Geraghty McCourt, Solicitors}

AND

M NI STER FOR EDUCATI ON & SCI ENCE

&

DEPARTMENT OF EDUCATI ON & SCI ENCE

File No: EE 40/ 1998



22

2.3

DI SPUTE

This dispute concerns a claimby Ms Claire Breslin that
t he Departnent of Education & Science and the M nister
for Education & Science discrimnated against her on
the grounds of her sex in ternms of Section 2 of the
Enpl oynent Equality Act, 1977 and in contravention of
Section 3 of the Act in relation to pronotion.

BACKGROUND

Ms Breslin is enployed as a District Inspector (Primary
Sector) in the Departnent of Education & Science. 1In
May/ June 1997 she took part in a conpetition for
pronmotion to the post of Divisional Inspector. There
were 33 male and 3 femal e candidates. M Breslin was
pl aced 13 on the panel of 15 established by the
interview board. Ten candi dates, nine nmales and one

femal e, were pronoted over the lifetinme of the panel.

I n Septenber, 1998 Ms Breslin referred the dispute

agai nst the Departnent of Education & Science and the
M ni ster for Education & Science to the Labour Court.
The Court on 24 Septenber, 1998 referred the case to an
Equality O ficer for investigation and recomendati on.

The Equality Oficer subsequent to the receipt of
written subm ssions fromthe parties to the case was
infornmed that a | egal practitioner would be acting on
behalf of Ms Breslin. A joint hearing was held with
the parties in May, 1999. Arising fromthe hearing
further subm ssions were received fromthe parties.
The | ast correspondence received in relation to the

case was in March, 2000.
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SUMVARY OF THE COVPLAI NANT' S CASE

Ms Breslin submts that she was discrimnated on the
grounds of her sex in terns of Section 2(a) and in
breach of Section 3 in relation to pronotion to the

position of D visional |nspector.

The conpl ai nant submits that three of the four topics

i ntroduced by the Interview Board coi ncided with her
speci ali st areas of work, the questions asked

t hr oughout the interview were inpersonal and

requi renent answers of a hypothetical nature in the
future/conditional tense. M Breslin clains that no
guestion required an answer in the past tense "i.e., no
gquestion referred to ny previ ous experience

prof essional or was designed to illicit information
regardi ng that experience as was required by the

Criteria for Selection.™

Ms Breslin clains that the topic of gender equality was
one of the four main topics of the interview and it was
i ntroduced by the third interviewer with the statenent
"I know that you no |longer wish to be associated with
Gender Equality". The conpl ainant states that she
regards this statenment as manifestly untrue and she
considers that the Interview Board were effectively
told that she had no interest in, or commtnent to, an
area in which she was about to be questioned. She
further states that this effectively negated this whole
section of the interview and underm ned her record of
twel ve years of professional experience in this area.

She asserts that this was particularly upsetting
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because she had di scussed in detail with this
interviewer, approxi mtely one year before the
conpetition, her reasons for |eaving the Gender
Equality Commttee. She adds that the reason she left
the Commttee was to give a colleague a chance to
represent the Primary Inspectorate on the Commttee.
Ms Breslin submts that she was very di sappoi nted that
the history of twelve years of commtted work which
formed a maj or part of her professional experience was
not addressed in any way as was required by the
Criteria for Selection, that no discussion was possible
in this section of the interview and that there was a
| ack of scope to inpart the know edge and experience

whi ch she had gained in this area.

The conpl ai nant mai ntains that she was nore qualified

in education than a nunber of nore successful

candi dates. She points out that she has a Master's
Degree (Honours) in Education, as distinct fromsone
successful candi dates who have a B. A. Degree (Pass)
conpleted over thirty years ago. She adds that she was
very much nore experienced across a far w der range of
speci ali st areas than sone nore successful candi dates
and has a record of high achievenents in all these

ar eas.

Ms Breslin asserts that she has undertaken far nore
extensive, high-level and up-to-date career devel opnent
courses than a nunber of nore successful candi dates.
She further asserts that she has a greater work | oad
and | evel of responsibility than some nore senior
col | eagues and has a very w de know edge of the
education systemdue to her informal preparation for
registration in a Ph. D. Programe.
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successful male candidates had a rel atively narrow
range of experience and a nunber of these candi dates
were involved in one or two specialist areas e.g. as an
ordi nary nenber of an NCCA curriculumcommttee. These
candi dat es, she asserts, had no equival ent experience
of managenent, Whol e School | nspection, the production
of maj or docunent on an individual basis, interview ng,
negotiations with outside bodies or high |evel
presentations. The conplainant alleges that, since she
had full responsibility for a School District in
addition to all the areas outlined in her C V., she had
a greater workload and | evel of experience than these
mal e candi dat es.

The conpl ai nant points out that in recent nonths she
served on several interview boards in the |Inspectorate,
whi ch were chaired by nenbers of nmanagenent and that in
all cases relevant qualifications were included as a
maj or criterion for selection. She states that it
appears, therefore, that an exception was nmade in the

conpetition in question.

The conpl ai nant explains that in Novenber, 1997 she net
the Chairperson of the Interview Board, the Chief

| nspector, in relation to feed back on her interview
performance. The Chief |Inspector made many positive
coments on her performance. He stated that the

di fference between the candi dates in ranking was

m nuscule. M Breslin submts that it is clear "that
every question counted in discrimnating between

candi dates at this level and that m nor differences in

interview performances resulted in major results in
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terns of financial rewards and professional status.”
She further submits that she feels very certain that
she extracted the maxi num possibilities fromall the
guestions asked and that her "l ess successf ul
performance, as perceived by the Interview Board, was
due to factors outside ny control, i.e. the |ack of

scope given to inpart nmy know edge and experience."

The conpl ai nant states, at her feedback interview wth
t he Chief Inspector, that no feedback in relation to
the Criteria for Selection was given that would satisfy
the requirenent of transparency. |n a subsequent
nmeeting with an Assistant Secretary of the Departnent
he informed her that it was no the practice to give

such feedback

SUVMARY OF THE RESPONDENTS' CASE
The respondents refute Ms Breslin's allegation that she
was di scrimnated against in the conpetition because of

her sex and was thereby deprived of pronotion.

The Departnent explains that the particul ar
appointnments in question relate to Divisional |Inspector
(pronotion outlet fromPrimary | nspector - recruitnment
grade). The applicants totalled 36 (3 female and 33
mal e). The appoi ntnents were nade by interview
conpetition. As a result of the interviews a panel of
15 (2 femal e and 13 nale) was forned. The conpl ai nant
was placed 13 on the panel. The candidates placed in

the first ten on the panel were pronoted.

The interview board consisted of the Chief and Deputy
| nspector (Primary Sector), the Departnent's Personnel

O ficer and a Lecturer in Education from Maynoot h
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College. Inrelation to the interviewitself, the
Departnent states, a formal record was not kept. The
respondent states that in Ms Breslin's case, her
responses to the first two interviewers were |onger
than norm The topics related mainly to SM and

Per f ormance Managenent and the conpl ai nant's answers

were particularly | engthy and w de-rangi ng.

The respondents states that follow ng the interview and
again at the final assessnent, Ms. Breslin's interview
was considered at |ength and concern was expressed in
relation to her answering in the earlier part of the
interview. The Board agreed that she denonstrated very
w de know edge of the areas covered, it was considered
by sone Board nenbers that she displayed sone
difficulty in focusing on the questions asked within a

reasonabl e tine frame.

The Departnent submts that the interview Board agreed
that Ms. Breslin was fully qualified for pronotion and
she was accordingly placed on the rel evant panel. M.
Breslin's placing was agreed by all nmenbers of the
Board. The Departnent further submts that the placing
reflected the slight concerns expressed. The
respondent adds that the standard of all those placed
on the panel was considered to very high and the order

of merit was difficult to determ ne.

In relation to the conplainant's claimthat she had
better qualifications than successful mal e candi dates,
the Departnent submts, is not relevant. The
Department mai ntains that qualifications were not anong
the criteria enployed by the interview board in

assessing candi dates and were not a factor in their
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decision. Qualifications are a factor in the
recruitnment of Inspectors only, thereafter, nenbers of
the inspectorate may or may not acquire further
qualifications as each one voluntarily decides. The
respondent adds that achieving qualifications does not
initself indicate whether a person is suitable for
pronotion and therefore they are not regarded as

rel evant.

The criteria for appointnment do not |ist experience as
such but clearly the experience of the candidates is
interwoven into the abilities which each can display at
interview and the extent to which they can denonstrably
nmeet the criteria. For a finding that one candi date
had | esser experience than another, the Departnent
submts, it would have to be denonstrated that a

candi dat e was denonstrably deficient in some way which
t he ot her candi date was not. The conpl ai nant, who
whi |l e having a wi de range of val uabl e experi ence was

one only of a group with such experience.

The respondents submts that the interview board in
this case operated in a fair and objective manner; that
it applied stated criteria during the course of the
interview, that the claimant, because of her many
qualities, was appropriately placed nunber 13 in a
panel of 15 drawn from 36 candi dates; that her overal
performance at interview did not merit a higher ranking
and that the gender of the clainmant played no role

what ever in the decision of the intervi ew board.

CONCLUSI ONS OF THE EQUALITY OFFI CER
| note that Ms Breslin's in her conplaint referral form

to the Labour Court gives the date of discrimnation as
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June 1997, the date of the result of the conpetition,
and 7 April, 1998, the date she was infornmed her appeal
was unsuccessful. In the subm ssions | received from
the parties | can find no reference to procedures to
appeal the findings of the Interview Board. 1In the
conplainant's initial subm ssion she refers to
"feedback interviews" and that on 7 April, 1998 she had
such an "interview' with an Assistant Secretary of the
Departnment. At the hearing held the conplainant's
representative stated that the claimbefore ne rel ated

to the conpetition interview

As the issue | am asked to address by the conpl ai nant
concerns events that took place nonths outside the tine
limt for making a claimunder the Act of 1977 | feel

it is proper to nake reference to the matter. However,
having regard to provisions of the Act, as set out at
Section 19(3) and the views of the Supreme Court in Aer
Li ngus and the Labour Court on the acceptability of a
claim | consider that | amobliged to investigate and

make a recommendati on on the case before ne.

It seens to me that in an interview situation the
performance of the candidate to convince the board that
s/ he is the person best able to undertake the duties of
the post, is a very inportant factor in deciding who
shoul d be appointed to the post. This situation causes
certain problenms in an investigation of an allegation
of discrimnation as the informati on presented during
the investigation by a conplai nant concerning his/her
ability may be nore inpressive than that presented to

the i ntervi ew board.
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I n ny opinion even an unbi ased intervi ew system does
not guarantee that the person best able to do the job
Wl be selected or even that the sane person would
have been selected by a different board. Accordingly,
whet her or not an Equality Oficer believes that the
best person was selected is not relevant; what is

rel evant is whether there were significant reasons why
t he conpl ai nant shoul d have been sel ected and whet her
the board had reasonabl e and non-di scri m natory reasons

for not selecting the conplai nant.

It may be useful here to recall that the conplai nant,
in the present case, was placed 13 on a panel of 15
from 36 candidates (33 nale and 3 femal e) and that
those placed in the top 10 were appointed to posts.

The conplainant's representative submts that the
central issue for consideration "is whether or not the
| nt ervi ew Board conducted its proceedings in a manner
whi ch was fair and objective and free fromany form of
gender bias." |In support of her case of discrimnation
the conpl ai nant mai ntains that she had better
qualifications and nore experience across a w der range
of specialist areas than a nunber of nore successful

mal es.

At the outset | should state that in the course of the
hearing held I enquired as to whether or not notes were
taken by nmenbers of the Board. The Depart nent

i ndi cated notes were taken by individual nmenbers of the
Board but these were no |longer in existence. In the
course of the hearing held | raised with the
respondents the procedures adopted in regard to the
interview process. |In this regard the Departnent,

inter alia, stated that:



the nmenbers of the Board had a preparatory neeting

before the interviews took place

at this neeting procedures were agreed

the nmenbers of the Board were given an information

pack in advance of the interviews

the information pack included CVs and assessnents
in respect of all the candidates, job
specification, list of sanple questions and the

criteria for selection

each candidate was allotted 40 m nutes

approxi matel y

after 3/4 interviews the nenbers of the Board
reflected on the interviews and the performance of
t he candi dat es was di scussed

at the end of each day of the perfornmance of the

candi dates interviewed that day was revi ewed

at the conpletion of the interviews the candi dates

were ranked one to fifteen

| note that the selection criteria was drawn up by
Seni or Managenent in the Departnent in consultation
with the Chief Inspector and that the criteria docunent
i s headed "Conpetition for Post of Divisional

| nspector/ Seni or | nspector/Senior Psychologist.” On

t he evidence available to ne on the selection criteria

and procedures adopted by the Board | cannot hol d that
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of thenselves they point to or infer unlaw ul

di scri m nati on.

The conpl ai nant takes no issue with the respondents
description of the format of her interview which was

gi ven as foll ows:

Openi ng remar ks and questions - the Chairman of

the Board (Chief Inspector)

Questions on current devel opnents - the Personnel
Oficer

Questions relevant to the particul ar experience of

t he candi date - Deputy Chief |nspector

| note "The claimant would also refute in the strongest
possi ble terns the suggestion in the Departnent's
response that she 'displayed sone difficulty in

focusing on the questions within a reasonable tine

frame'. This, she submits, could not be further from
the truth. However, | note fromthe assessnment on her
dated 26 April, 1997, that the assessor, who was not a

menber of the Interview Board, inter alia stated "can
be over-el aborate and detailed in her witten and oral
reports. May have blind spots in the interpersonal

area." | amnot in possession of any assessnents on
ot her candidates nor | amin a position to state if

this assessor carried out other assessnents. However,
having regard to this "independent” information, it is
my opinion, that it does not |end support Ms Breslin's

case here.
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It is clear that the Ms Breslin's conplaint on her
actual interviewrelates to the third section i.e. the
performance of the Deputy Chief Inspector. | note that
t he conpl ai nant states, in her first subm ssion, that
she "was interviewed on four main topics; there was
scope for discussion on two topics and, to a m nor
extent, on a third topic. There was no scope for

di scussion on the fourth topic."™ At the hearing M
Breslin identified nodern |anguages in primry schools

as the third topic and the fourth as Gender Equality.

| note that Ms Breslin's states that the Deputy Chief

| nspector introduced his topics with the remark 'I know
that you no longer wish to be associated with Gender
Equality'. Notw thstanding that the conplai nant
responded that 'on the contrary, | nerely wished to
extend my brief' she considers that the Deputy Chief

| nspector's remark negated this whole section of the
interview M Breslin adds that the remark referred to
the reasons she left the Gender Equality Conmttee,

whi ch was approxi mately one year before the
conpetition. She states that she infornmed the Deputy
Chief, at the tine, the reason she resigned was in
order to give a fenale coll eague a chance on the

commi ttee.

The Deputy Chief Inspector, at the joint hearing,
stated that he introduced the topics of nodern

| anguages and gender equality, on the basis that the
conpl ai nant had experience in both these areas. On the
evi dence available to me | amnot in a position to
express a view on the inpact of any coment by the
Deputy Chief Inspector had on the other nenbers of the

interview board. However, in nmy opinion, in order for
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me to place any rel evance on a conment by a board
menber | would have to attach to it an inference of
unlawful discrimnation. In rleation to the remark
attributed to the Deputy Chief Inspector the evidence
is not such that | can take an inference of unlaw ul

discrimnation fromit.

| note that Ms Breslin states that her twelve years on
the Gender Equality Commttee fornmed 'a major part of
ny professional experience'. | further note that the
Deputy Chief Inspector pointed out, at the hearing,

that she was not the only person to do good work in the
area of gender. |In the course of the hearing another
femal e was identified as being very nuch involved in
projects and progranmes etc in regard to gender issues
in the primary sector. M Breslin, in the course of
guestioning fromthe Equality Oficer, stated that this
femal e coll eague, |ike herself, possessed a Master
Degree but that she, the conplainant, had a w der range
of experience than her. The fermale here, | was

i nformed by the conpl ai nant, was placed sonewhere in

the top five on the panel.

It seens to me that neither this female's short tinme on
the commttee or her inferior experience to that of the
conpl ai nant appears to have harned her candi dacy.
Accordingly, | take the view that her performance at
interview played a major role on her high placenent on

t he panel.

| note that the selection criteria docunent contains
nine criteria and it includes "nunber of years
sati sfactory service in present grade or anal ogous

grade". A copy of the criteria is at Appendix 1.
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note that no candidate with | ess service than the
conpl ai nant was placed in front of her on the panel and
that only three, two nmales and the femal e, matched her
service. | further note that the two candi dates pl aced

after her on the panel had nore service than her.

| recognise that length of service is not the sane as
experience. | note that Ms Breslin places great
enphasi ses on her experience vis a vis five specified
mal e candi dates, however, as already stated the nore
successful fenmal e coll eague was not hindered by her
inferior experience to that of the conplainant. On the
evi dence available to nme | cannot hold that the val ue
pl aced on experience by the Board or the absence of the
inclusion of experience in the selection criteria
infers that the conplainant was treated | ess favourably

because of her sex.

In relation to "qualifications", another area which M
Breslin focuses on, | note that the Departnent

mai ntains that there were unsuccessful male candi dates
who had better academ c qualifications than the
conpl ai nant or the nore successful female. In regard
to qualifications | could not take an inference from
the evidence available to ne that the conpl ai nant was
treated | ess favourably than mal es on the grounds of

her sex.

| have considered the case of Wallace -V- South Eastern
Education and Library Board (1980, IRLR 193), which the
conplainant's representative submts is relevant in the
present case. In that case the Industrial Tribunal
stated a case on three points to the Northern Irel and
Court of Appeal and | note that the Tribunal had found
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that Ms Wal |l ace was the superior candidate to the male
appointee. | consider that the case cited would only
have any rel evance here if | found that the conpl ai nant
shoul d have been placed wthin the top ten on the

panel. On the evidence available to ne | amnot in a

position to so find.

| have considered the case of Ola National School (EE
02/99) which the Ms Breslin's representative refers to
in support of her case. | note that in the

af orenenti oned case that the Equality Oficer

consi dered that an inference of unlawful discrimnation
was raised by the fact that the interview Board did not
conply with the GQuidelines for Boards, in regard to
the procedures for selecting teaching staff.

consider that the present case is different in that the
evi dence available to ne is that a selection criteria
was drawn up by hi gher managenent of the Departnent and

copied to all candi dates before the conpetition.

Ms Breslin's representative also referred, in the
context of relevant qualifications, to the case of
County Laois V.E.C. (EE 15/96). In appears in that
case that the claimnt held the post on an acting
capacity for three years before it was advertised as a
per manent post and three candi dates, a male and two
femal es, applied for the post. | note the Equality

O ficer established that the interview board in the

"Laoi s" case had no pre-determ ned selection criteria.

| note that it is clainmed on behalf of Ms Breslin that
the three femal e candi dates, in the present case, had
hi gher qualifications than the five specified

candi dat es, however, the Departnent points that that
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t here were unsuccessful mal e candi dates who had better
academ c qualifications than either the conpl ai nant or
t he nore successful female candidate. 1In the
circunstances in the present case | could not take an
inference that fermales were treated | ess favourably

t han nal es.

Having regard to the views that | have expressed in the
precedi ng paragraphs I amsatisfied that there was no
unl awful di scrimnation agai nst the conpl ai nant.
Accordingly, | find that the respondents did not

di scrimnate against Ms Breslin in contravention of
Section 3 in ternms of Section 2 of the Enpl oynent
Equality Act, 1977. |In reaching ny conclusions in this
case | have taken into account all the subm ssions both

oral and witten nade by the parties.

6 CONCLUSI ONS OF THE EQUALI TY OFFI CER

In view of ny conclusions in the precedi ng paragraphs,
| find the Mnister for Education and Sci ence and/ or

t he Departnent of Education and Science did not

di scrimnate against Ms Claire Breslin contrary to the
provi sions of the Enploynent Equality Act, 1977.

Jimd erkin,
Equality Oficer.

6 April, 2000.



