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Three Naned Femal e Enpl oyees

{Represented by S.1.P.T. U}
and

Dul ux Paints Ireland Limted

{Represented by I.B.E. C}

File No. EP 17/98

D spute

This dispute concerns a claimby S.I.P.T.U. on behalf
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of three nanmed femal e conpl ainants that they are
entitled under the terns of the Anti-Discrimnation
(Pay) Act, 1974 to the sane rate of renuneration as
paid to a naned conparator.

Backagr ound

The conpl ai nants and the conparator involved in this
claimwere, at the tinme of this claim all enployed by
Dul ux Paints Ireland Limted. The Conpany is |ong
established in the manufacture of paint and has its
manuf acturing plant, warehouse/distribution/ head
office in Cork. The Conpany has over 150 pernanent

enpl oyees.

The three conplainants, Ms Lilly O Call aghan, Ms Mary
O Brien and Ms Kat hl een O Doherty, |ike the naned
conparator M Noel Bevan, at the tinme of the claim al
worked in the Conbined Filling Departnment. The
conparator, a tenporary enployee, was designated as a
Filling Machi ne Operator. The three conpl ai nants work

as Fillers.

A wor ks job eval uation programe in the Conpany was
conpl eted successfully in 1983. The Union and the
Conmpany agreed in 1996 to establish another works job
eval uation programe. The programe was never

conpl eted. The Union believes that the conpl ai nants
perform“like work”?” with that performed by the naned
conparator and therefore they are entitled to sane rate
of pay as paid to him At the time of the claimthe
conparator was paid at the Filling Machi ne Qperator
rate of £228.47 per week and the conpl ai nants were on
the weekly rate of £219. 75.
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In June, 1998 the Union served a claimin respect of
the three nanmed femal e enpl oyees. The Equality Oficer
held a prelimnary joint hearing wwth the parties. At
the hearing the Union confirned that the claimof |ike
work |ies under Section 3(c) of the Act. Subsequent to
that hearing the Equality Oficer received witten

subm ssions fromboth parties to the case.

On the 26th and 27th of Novenber, 1998 the Equality

O ficer carried out inspections of the work of the
conpl ainants and the conparator. On 11th Decenber
1998 the Equality Oficer was inforned that |.B. E C
woul d be representing the Conpany in relation to the
claim Further subm ssions were received on behal f of
the parties. The Equality Oficer held a final joint
hearing wth the parties on the 26th March, 1999.

Summary of the Conpl ai nants’ Case

The Uni on contends that the three conplainants do “like
wor k” within the neaning of section 3(c) of the Act
with the nanmed conparator and are therefore entitled to

recei ve the sane rate of renuneration

In support of its case of “like work” the Union points
to the job descriptions of the conplainants’ work as at
Appendi x 1. The Union accepts that the job
description, at Appendix 2, represents the job of
filling machine operator and that it includes details
of the work of the conparator. |t argues that the job
of the conparator is that of the | ong established job
of De Vree filling machine operator, as described at
Appendi x 3. The Union’s argunents under Section 3(c)
of the Act are at Appendi x 4.
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Summary of Respondent’s Case

The Conpany rejects that “like work” as defined by
Section 3(c) of the Anti-Di scrimnation (Pay) Act, 1974
exi sts between the work of the conplainants and the
named conparator. The Conpany’s descriptions of the
wor k of the conplainants and the conparator, are at
Appendices 1 and 2. A conparison by the Conmpany

bet ween the duties of the conplainants and the
conparator is at Appendix 5. In relation to the
docunent at Appendix 3, submitted by the Union as a job
description, the Conpany states it is an extract froma
training manual and that it does not represent a work
gr ade.

The respondent maintains “w thout prejudice” to its
argunents on the issue of “like work” that there are
“ground other than sex” to justify the higher rate of
pay of the named conparator. The Conpany asserts that
R t he naned conparator did not performall aspects
of the filling machine operator job at the tine of the
claimthis occurred because he was only a short period
in that particular job at the tinme the claimfor equal
pay was made.” The respondent points out that it pays
its enpl oyees, regardless of sex, the rate for the job
“fromthe first day of appointnent to that job
irrespective of whether or not that the individual can
performall aspects of the job”. The conpany’ s ful
subm ssion on “ground other than sex” is at Appendi x 6.
The Conclusions of the Equality Oficer

The Act under Section 2(1) provides that a wonen is
entitled to the sanme rate of renmuneration as a nman
where both are enployed, by the sanme enployer in the
sane place, on “like work” unless the enployer can show

under Section 2(3) that the differences in the rates of
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pay is justifiable on grounds other than sex. The
conpany in this case disputes that any of the
conpl ai nants perform “like work”, under Section 3(c) of
the Act, with the nanmed conparator. The respondent

al so maintains, “wthout prejudice” to its argunents on
“li ke work” that there are “grounds other than sex” to
justify the higher rate of renuneration paid to the

named conpar at or.

In making ny recomendation in this case | have taken
into account all of the submssions, witten and oral
made to ne by the parties to this case and al so the work
inspections which | carried out on the work of
conpl ainants and the conparator. | amsatisfied from ny
i nspections of the work of the conparator and the work
of the conplainants that the job description of the
conplainants’ work at Appendix 1, as agreed by the
parties, fairly reflects the jobs of filler. In
relation to the filling machine operator description at
Appendix 2 | am satisfied that it enconpasses the work
carried out by the naned conparat or

| note that the Conpany accepts that all the
conplainants do Iike work with each other. | am
satisfied with the benefit of nmy work inspections that
they performlike work with each other in terns of
section 3(b) of the Act.

Accordingly for the purposes of ny conparisons it is
sufficient to conpare the wirk of one of the
conplainants with the work of the conparator. I
selected the work performed by M OBrien for

conpari son purposes.
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At the time of nmy work inspections M Bevan, the
conparator nom nated by the Union, was not in the enpl oy
of the Conpany. However, | inspected the work of M
WIlliam Haines, who was performng the work M Bevan
performed at the tinme of this claim | am satisfied
that ny work inspection here did not suffer because of

the unavailability of M Bevan.

Section 3(c) states that two persons shall be regarded

as enpl oyed on |ike work: -

“where the work performed by one is equal in value
to that performed by the other in ternms of the
demands it makes in relation to such matters as
skill, physical or nmental effort, responsibility

and working conditions.”

In regard to nmy conparisons | have taken account of
every rel evant aspect of the work perfornmed by the
conpl ai nant and the conparator in relation to skill,
physi cal /mental effort, responsibility and working
condi ti ons.

The details of ny conparison are at Appendix A In
summary | have found that equal denmands are placed on
the conmplainant and the conparator wth regard to
“physical effort” and “responsibility” and that greater
demands are placed on the conparator in terns of
“wor king conditions”. In relation to “skill”, and
“mental effort” | have found that greater denmands are
pl aced on the conplainant. Accordingly, | hold that M
OBrien perforned "like work" with that perforned by M.
Haines. As M. Haines perforned the work that M Bevan
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perforned, at the tinme of this claim it follows that M

OBrien perfornmed “like work” with M Bevan. As the
conpl ainants do “like work” with each other it nust also
follow that each of the conplainants perfornmed “like

work” with the naned conparator for the purposes of
Section 3(c) of the Act.

As | have found that the conplainants perfornmed "like
work" with the conparator | wll now consider whether
as nmintained by the respondent Conpany, there are
grounds other then sex justifying the difference in pay
rates between the conpl ainants and the nanmed conparat or
Section 2(3), of the Anti-D scrimnation (Pay) Act,
1974, provides:

"nothing in this Act shall prevent an enpl oyer from
paying to his enployees who are enployed on Ilike
work in the sanme place different rates of

remunerati on on grounds other than sex".

The onus of proof under Section 2(3) of the Act rests
with the enployer to show that the difference in rates
of pay is on “grounds other than sex”. On this issue
t he Conpany points out that the nanmed conparator was
paid the rate for the job fromthe first day he was at
wor k, and was in receipt of that wage at the tine of
this claim despite the fact that he had not perforned
all aspects of the filling machi ne operator job. The
Conpany nmaintains that it applies the sane rules in
relation to paynment of the rate for the job, regardless
of sex, to all enployees.

The Uni on does not dispute that the conparator it

nom nated was paid the rate for the job fromthe day of
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his appointnment or that this paynent practice by the
Conpany applies regardl esss of the enpl oyee’s sex.
However, the Union argues that the job performed by M
Bevan was the traditional job of De Vree filling nmachine
operator. | note that the Union points out that the De

Vree No: 6 machine is in operation everyday.

| note and accept the Conpany’s assertion that M Bevan
was enployed as a filling machi ne operator and that
there is no such grade as that of De Vree filling
machi ne operator. | further note that it is the
Conpany’s practice to start new enployees in the filling
machi ne operator grade on the De Vree machine. | also
note that in the conparator’s three nonth service with
Conpany, at the tinme of this claim he had only worked
on the De Wree area and that he had not been trained on
all aspects of the filling machine operator job. Having
regard to all the evidence available to ne on the
grounds other than sex argunent | amsatisfied that the

pay differential here is not related to sex.

In summary | have found that the conplainants do “like
work” with the conparator. | have also found that the
enpl oyer has discharged the onus on it that there are
grounds other than sex to justify the pay differential
bet ween the conpl ai nants and the conpar at or
Accordingly | have found that Ms Lily O Call aghan, M
Mary O Brien and Ms Kat hl een O Doherty have no
entitlement to equal pay with M Noel Bevan



6 Reconmendat i on

6.1 In view of ny conclusions that there was no unl awf ul
di scrimnation, under the terns of the
Anti-Discrimnation (Pay) Act, 1974, | find that Ms Lily
O Cal | aghan, Ms Mary O Brien and Ms Kat hl eeen O Doherty
have no entitlenent to the sane rate of renuneration as
that paid to M Noel Bevan.

Jimd erkin,
Equality Oficer,
29t h. June, 1999

COVPARI SON: SECTI ON 3(c¢) APPENDI X A
Ms Mary OBrien (O ainmant) and M Noel Bevan (Conparator)
NOTE

The conparator naned by the Union, M Noel Bevan, a

part-ti me enpl oyee was not enployed by the Conpany at the
time of ny work inspections. | inspected the work of M
WIliam Hai nes, another part-tinme enployee, who at the tine,
was performng the work that M Bevan woul d have been doi ng
if he had been in the enploy of the Conpany.

The claimants and M Haines work in the Conbined Filling



Department. Ms O Brien, like the other two claimants, works
as a Filler. The job of the conparator is described by the
Conmpany as that of Filling Machi ne Operator.

SKI LL
The conparator has the skill to ensure that the pan of paint

is connected to the correct head (the batch card identifies
the tank to use). He uses mnor skills to regulate the flow

of paint fromthe pan and to clean pans/sieves. He uses a

hi gher level of skill to renove/replace sieves.
The claimant has the skill to interpret the filling details
on the batch sheet. She has the skill to use the weighing

scales. Wen the need arises she uses mnor skills to nmake
hei ght adjustnments, and to regulate the paint flow, at the
filler. She also has the skill to adjust the Iid nachine
and manually Iid 10 litres containers. She also uses basic
nunery skills to count production and record these details

on the batch sheet.

In my opinion the level of skill required of both enpl oyees
here is low. However, as | amsatisfied that the clai mant
uses a greater variety of skills than the conmparator it is
my opinion that greater demands are placed on her than on
hi m here.

PHYSI CAL EFFORT
The work of the claimant involves her in lifting enpty and

full cans of paint of varying weights depending on the size
of the container. She lifts the full container fromthe
filling stand to the weighing scales and after the lids are
af fi xed she places the containers on a pallet. The weights
of the containers vary from approxi mately 320 grans. (250 ni
tin &lid) to 14 kgs (10 Itr container). The Conpany
informed ne that on average 30 buckets (10 litre) are filled

weekly by the fillers and that the conparator assists the

10



claimants. The claimant with the aid of a mallet puts lids

on those containers holding 5 and 10 litres of paint.

The main physical effort required of the conparator is to
renove/ repl ace sieves, together with the cleaning of sieves
and pans after use. The cleaning of pans requires himto
use a stick and scrap paint fromthe side of the pan and
recover the paint. If the pan had been filled with enul sion
pai nt he uses a water hose to clean it and in the case of

gl oss paint he would use a solvent. The work al so requires
sone physical effort of himto tilt a portable, wth the use

of a jack, manually clean and put on sieves.

The cl ai mant either stands or sits, depending on the size of
the container being filled and her preference. The work of
the conparator keeps himconstantly on his feet. He nust
clinmb stairs up to the floor where the pans are |ocated. It
is not unusual that the claimant, due to unavailability of
the conparator and in the interest of production, would al so
climb the stairs to tilt a portable or to scrap the paint

fromit.

Having regard to the fact that nost of the duties of the
enpl oyees here entail sone |evel of physical effort in the
course of their working day | am satisfied that equal

demands are placed on both enpl oyees under this heading.

MENTAL EFFORT
The cl ai mant uses nental effort to ensure that the details

on the containers to be filled correspond with the
informati on on the batch e.g. colour, batch nunber and

| abel. She also uses nental effort to take a nmaster weight
of the container being filled and that the wei ght of each
and every container filled equals the nmaster weight. In
addition she uses nental effort to count production and

record these details on the batch sheet. She uses

11



j udgenent, when the need arises, to make hei ght adjustnents

and to regulate the paint flow, at the filler.

The conparator uses nental effort to carry out the
instructions of the Supervisor. He nmust be vigilant to
ensure that the portable is connected to the correct head.
He uses mental effort to regulate the flow of paint fromthe

pan, and must observe that the sieves and pans are cl ean.

As the nental effort demands on the claimant is on a
conti nuos basis through out her working day I amsatisfied
that the demands pl aced on her here are greater than those

pl aced on the conparator.

RESPONSI BI LI TY
It is conparator’s responsibility to ensure a constant flow

of paint to the claimant (Filler). This requires himto
ensure that the sieves/pans are clean and that the correct

product flows at a regul ated speed to the Filler.

The cl ai mant nust ensure that the details on the containers
to be filled correspond with the information on the batch
e.g. batch nunber and | abel. She nust use the scales to
take a master weight of the container being filled and she
must ensure that the weight of each and every contai ner

filled equals the master weight.

The work of both enpl oyees here cones fromthe Supervisor or
the foreman. 1In the performance of their work both work
al one and both work under little or no supervision.

Having regard of the level of responsibility required of
bot h enpl oyees here | am of the view that demands placed in

them under this heading are equal.

WORKI NG CONDI TI ONS
The conparator and cl ai mant both work, in close proximty of

12



each other in an area that is sonewhat noi sy and nostly

dependant of fluorescent lighting for |ight.

When the conparator is cleaning sieves he carries out this
work in a different area of the plant. The conparator’s
cleaning duties particularly in using solvents and
renmoving/replacing a sieve is work that is sonewhat dirty.

The claimant’s duties | found overall to be cl ean work.

Having regard to the overall working conditions of the
claimant and the conparator it is ny viewthat there is
greater demands placed on the conparator than on the

claimant in ternms of working conditions.

13



